Section 149 and 165 of the Companies Act, 2013
Modifications to the existing provisions –
New provisions -
	Provisions of the Act
	Provisions of Draft Rules
	What is new?

	Section 149 - Company to have Board of Directors.

(1) Every company shall have a Board of Directors consisting of individuals as directors and shall have—

(a) a minimum number of three directors in the case of a public company, two directors in the case of a private company, and one director in the case of a One Person Company; and 

(b) a maximum of fifteen directors:

Provided that a company may appoint more than fifteen directors after passing a special resolution:

Provided further that such class or classes of companies as may be prescribed, shall have at least one woman director.

(2) Every company existing on or before the date of commencement of this Act shall within one year from such commencement comply with the requirements of the provisions of sub-section (1).

(3) Every company shall have at least one director who has stayed in India for a total period of not less than one hundred and eighty-two days in the previous calendar year.

(4) Every listed public company shall have at least one-third of the total number of directors as independent directors and the Central Government may prescribe the minimum number of independent directors in case of any class or classes of public companies.

Explanation.—For the purposes of this sub-section, any fraction contained in such one-third number shall be rounded off as one.

(5) Every company existing on or before the date of commencement of this Act shall, within one year from such commencement or from the date of notification of the rules in this regard as may be applicable, comply with the requirements of the provisions of sub-section (4).

(6) An independent director in relation to a company, means a director other than a managing director or a whole-time director or a nominee director,—

(a) who, in the opinion of the Board, is a person of integrity and possesses relevant expertise and experience;

(b) (i)  who is or was not a promoter of the   company or its holding, subsidiary or associate company;

(ii) who is not related to promoters or directors in the company, its holding, subsidiary or associate company;


(c) who has or had no pecuniary relationship with the company, its holding, subsidiary or associate company, or their promoters, or directors, during the two immediately preceding financial years or during the current financial year;

(d) none of whose relatives has or had pecuniary relationship or transaction with the company, its holding, subsidiary or associate company, or their promoters, or directors, amounting to two per cent. or more of its gross turnover or total income or fifty lakh rupees or such higher amount as may be prescribed, whichever is lower, during the two immediately preceding financial years or during the current financial year;

(e) who, neither himself nor any of his relatives—

(i) holds or has held the position of a key managerial personnel or is or has been employee of the company or its holding, subsidiary or associate company in any of the three financial years immediately preceding the financial year in which he is proposed to be appointed; 
(ii) is or has been an employee or proprietor or a partner, in any of the three financial years immediately preceding the financial year in which he is proposed to be appointed, of—
(A) a firm of auditors or company secretaries in practice or cost auditors of the company or its holding, subsidiary or associate company; or
(B) any legal or a consulting firm that has or had any transaction with the company, its holding, subsidiary or associate company amounting to ten per cent. or more of the gross turnover of such firm;

(iii)  holds together with his relatives two per cent. or more of the total voting power of the company; or

(iv) is a Chief Executive or director, by whatever name called, of any nonprofit organisation that receives twenty-five per cent. or more of its receipts from the company, any of its promoters, directors or its holding, subsidiary or associate company or that holds two per cent. or more of the total voting power of the company; or

(f)  who possesses such other qualifications as may be prescribed.

(7) Every independent director shall at the first meeting of the Board in which he participates as a director and thereafter at the first meeting of the Board in every financial year or whenever there is any change in the circumstances which may affect his status as an independent director, give a declaration that he meets the criteria of independence as provided in sub-section (6).

Explanation.—For the purposes of this section, “nominee director” means a director nominated by any financial institution in pursuance of the provisions of any law for the time being in force, or of any agreement, or appointed by any Government, or any other person to represent its interests.

(8) The company and independent directors shall abide by the provisions specified in Schedule IV.

(9) Notwithstanding anything contained in any other provision of this Act, but subject to the provisions of sections 197 and 198, an independent director shall not be entitled to any stock option and may receive remuneration by way of fee provided under sub-section (5) of section 197, reimbursement of expenses for participation in the Board and other meetings and profit related commission as may be approved by the members.

(10) Subject to the provisions of section 152, an independent director shall hold office for a term up to five consecutive years on the Board of a company, but shall be eligible for reappointment
on passing of a special resolution by the company and disclosure of such appointment in the Board's report.

(11) Notwithstanding anything contained in sub-section (10), no independent director shall hold office for more than two consecutive terms, but such independent director shall be eligible for appointment after the expiration of three years of ceasing to become an independent director:

Provided that an independent director shall not, during the said period of three years, be appointed in or be associated with the company in any other capacity, either directly or indirectly.

Explanation.—For the purposes of sub-sections (10) and (11), any tenure of an independent director on the date of commencement of this Act shall not be counted as a term under those sub-sections.

(12) Notwithstanding anything contained in this Act,—
(i) an independent director;
(ii) a non-executive director not being promoter or key managerial personnel, shall be held liable, only in respect of such acts of omission or commission by a company which had occurred with his knowledge, attributable through Board processes, and with his consent or connivance or where he had not acted diligently.

(13) The provisions of sub-sections (6) and (7) of section 152 in respect of retirement of directors by rotation shall not be applicable to appointment of independent directors.

	Woman director on the Board.

Under Section 149 (1), the following companies shall appoint at least one woman director  within the period indicated against each of them, as under:-

(i) every listed company - within one year from the commencement of second proviso to sub-section (1) of section 149;
(ii) every other public company having – 
(a) paid–up share capital of  one hundred crore rupees or more; or
(b) turnover of three hundred crore rupees or more  
within three years from the commencement of second proviso to sub-section (1) of section 149.

Number of independent directors.

Under Section 149 (4), the following class or classes of companies shall have at least one-third of the total number of its directors as independent directors:- 

(i) Public Companies having paid up share capital of one hundred crore rupees or more; or
(ii) Public Companies having turnover of three hundred crore rupees or more; or
(iii) Public Companies which have, in aggregate, outstanding loans or borrowings or debentures or deposits, exceeding two hundred crore rupees.

Explanation: The criteria specified under sub-rule (i) to (iii) shall be applicable for the first year and shall continue to apply to that company in subsequent years during the tenure of the Independent Director even if the paid up share capital or turnover, or borrowings/deposits, as the case may be, fall below the limits specified therein. 

Provided that a company belonging to any class of companies for which a higher number of independent directors has been prescribed in or under the law/regulations governing such class of companies, shall comply with the requirements specified in such law/regulation.


Qualifications of independent director

Section 149 (6) - An independent director shall possess appropriate balance of skills, experience and knowledge in one or more fields of finance, law, management, sales, marketing, administration, research, corporate governance, technical operations or other disciplines related to the company’s business:

Provided that the board shall, in its report to be made under section 134, for the first time after the appointment of the independent director, furnish a statement to the effect that in its opinion the independent director possesses appropriate balance of skills, experience and knowledge, as required.
	No. of directors:

· Concept of One director for One Person Company.

· The cap of maximum directors has been increased from 12 to 15 directors. Further, the ceiling limit maximum directors may be increased by passing a Special resolution without the approval of Central Government.

Woman director: 

· Every listed company shall appoint at least one woman director within 1 year of the commencement of second provision to section 149 (1).

There is already a woman director on board of ABNL hence, no action required.

· Every public company having paid-up share capital of Rs. 100 Crore or more or turnover of Rs. 300 Crore or more shall appoint at least  one woman director within 3 years from the commencement of second provision to section 149 (1).

The standalone turnover of ABMWL for FY 2012-13 exceeds the ceiling limit of Rs. 300 Crore. Thus, upon notification of the said proviso, may have to appoint a woman director on board within 3 years from the date of notification. No action required for ABMBPOPL.

Residential Status of director

· At least one director shall stay in India for 182 days or more in the previous year.

No action required by ABMWL and ABMBPOPL.

Independent directors (“ID”): 

· Every listed company and every public company having paid-up share capital of Rs. 100 Crore or more or turnover of Rs. 300 Crore or more or outstanding loans or borrowings or debentures etc. exceeding Rs. 200 Crore need to have at least one-third of its total board strength as ID.

· At the first meeting after appointment and first meeting of every financial year, ID to give a declaration that he meets the criteria of independence.

· Existing companies need to comply with provisions of sub-section 4 within 1 year from the commencement of the Act of 2013 or notification of rules.

No action required by ABMWL as there are already 2 independent directors (viz., Mr. Arun Thiagarajan and Mr. Gary Comerford) on the board of the company.

Qualifications of ID

· Board to include, in its report, a statement confirming that the ID possesses appropriate balance of skills, experience and knowledge, as required. 

· IDs shall not be entitled to any stock option – sub- section 9.

· An ID to hold office for five consecutive years being eligible for re-appointment for another term of five years on passing of a special resolution. Sub-section 10 & 11.

· Board report shall disclose the fact of re-appointment of ID. Sub- section 10.

· Compliance with provisions of Schedule IV to be ensured by both the company and ID. Some of the provisions of the said Schedule are as follow:

· Company to issue appointment letter to regularize the appointment of ID.

· In case of resignation/removal of ID, vacancy shall be filed in within 180 days from the date of such resignation/removal.

· At least one separate meeting of all IDs shall be held in a year.

ABNL: Action to be taken within 1 year of commencement of the Act.

ABMWL: Action to be taken within 1 year of notification of the rules.



	Section 165 – No. of directorships.

(1)  No person, after the commencement of this Act, shall hold office as a director, including any alternate directorship, in more than twenty companies at the same time:

Provided that the maximum number of public companies in which a person can be appointed as a director shall not exceed ten.

Explanation.— For reckoning the limit of public companies in which a person can be appointed as director, directorship in private companies that are either holding or subsidiary company of a public company shall be included.

(2) Subject to the provisions of sub-section (1), the members of a company may, by special resolution, specify any lesser number of companies in which a director of the company may act as directors. 

(3) Any person holding office as director in companies more than the limits as specified in sub-section (1), immediately before the commencement of this Act shall, within a period of one year from such commencement,—

(a) choose not more than the specified limit of those companies, as companies in which he wishes to continue to hold the office of director;
(b) resign his office as director in the other remaining companies; and
(c) intimate the choice made by him under clause (a), to each of the companies in which he was holding the office of director before such commencement and to the Registrar having jurisdiction in respect of each such company.

(4) Any resignation made in pursuance of clause (b) of sub-section (3) shall become effective immediately on the despatch thereof to the company concerned.

(5) No such person shall act as director in more than the specified number of companies,—

(a) after despatching the resignation of his office as director or non-executive director thereof, in pursuance of clause (b) of sub-section (3); or
(b) after the expiry of one year from the commencement of this Act, whichever is earlier.

(6) If a person accepts an appointment as a director in contravention of sub-section (1), he shall be punishable with fine which shall not be less than five thousand rupees but which may extend to twenty-five thousand rupees for every day after the first during which the contravention continues.
	

There are no rules pertaining to this section.
	

· The ceiling limit has been increased from 15 companies to 20 companies.

· Out of 20 companies as above, no. of public companies is restricted to only 10 companies which include private companies which are either holding or subsidiary of a public company.

· Companies incorporated outside India are excluded as the section uses the term “Companies”.

· Now, the act empowered the shareholders to specify any lesser no. of companies in which a director of the company may act as director.

· Directors who are holding the office of directorship into more than the specified no. of companies shall choose and resign from office of directorship. He should intimate the company and the registrar about his choice.

· The act provides a transition period of 1 year from the commencement of the act to directors to comply with the provisions of the section.

· Penalty: Rs. Five thousand but which may extend to Rs. twenty-five thousand for every day after the first during which the contravention continues.

ABMWL: The company to inform provisions of the section to all directors. As on Oct., 2013, only Mr. Sushil Agarwal needs to comply with the provisions of this section. As per the MCA records, he is holding the office of directorship in more than 20 companies.




