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Chapter XIX , clauses 253-269 of the Companies Bill, 2012

	1.
	Definition of a “Sick Industrial Company”
	Section
3(1)(o)
	· SICA was enacted for timely detection and revival of the “Sick Industrial Company” and matters connected therewith. 
·  “sick industrial company” means an industrial company (being a company registered for not less than five years) which has at the end of any financial year accumulated losses equal to or exceeding its entire net worth.[section3(1)(o)]
· Ingredients: 
a) it should be an industrial company[Section 3(e)] ,
b) registered for not less than 5 years under the provisions of companies act,1956
c) Accumulated losses should be equal to or exceed its entire net worth at the end of any financial year. 
.
	No provision
	· The relevant provisions of Companies Bill, 2012 deal with revival and rehabilitation of sick companies. 
· However it is pertinent to mention that the concept of Industrial Companies/Industrial company/undertaking (as was there in SICA) has been dropped under this Companies Bill. 


	2.
	Criteria for determining sickness 
	Section 23(1)
	· Sick unit has been defined in relation to erosion of net worth by 100 per cent or more of its net worth.
· a) When erosion of net worth is of the order of 50 %- the BOD of the sick unit are required to bring this fact to the notice of BIFR and also the shareholders within 60 days from the date of finalization of tyeh detailed audited accounts of the company for the relevant financial year.
b) When erosion of net worth is 100% or more- the management is required to report to BIFR which may take appropriate actions which may also involve “merging /rehabilitation or even winding-up after an appraisal by an operating agency. 


	No provision
	· Criterion of Net Worth (as was there in SICA) has been dropped under this Companies Bill. 


	2.
	Reference
	Section 15
	· Reference to BIFR can be made either by Board of Directors or Central Government or State government or Reserve Bank of India or Public Financial Institution or State level institution or Schedule bank for determination of measures to be adopted with respect to such company.
· The BOD of the company which has become a “sick industrial company” shall make reference to the BIFR-
      Time limit for such reference :
Within 60 days from the date of finalization of the duly audited accounts of the company for the financial year as at the end of which the company has become a “sick Industrial company”.
         If reference based on opinion of BOD and to be made before such finalization, within 60 days of forming such opinion.

 Mandatory Obligation and not limitation of 60 days for BOD to make reference, penal consequence under section 33(1) of SICA if reference not made.

· Central Government/RBI/State Government/State Government/Public Financial Institution/State level Institution or a Scheduled Bank may make a reference to tribunal ,if it has sufficient reasons to believe ,that a company has become sick, provided:
a)  all or any undertakings belonging to the such company are situated in such state;
b)  An interest in such company by reason of any financial assistance or obligation rendered or undertaken with respect to such company.
No time period prescribed for making reference 








	Clause 253(1)
	· Reference to Tribunal can be either made by Secured creditor or company or Central Government or State government or Reserve Bank of India or Public Financial Institution or State level institution or Schedule bank for determination of measures to be adopted with respect to such company..
· A secured creditor/Company is entitled to make an application to the NCLT to declare a company as sick company, if the said company, upon demand of the secured creditors representing 50% or more of its outstanding debt, either failed to pay the debt within 30 days of the date of service of the said notice of demand or to secure or  compound it to the reasonable satisfaction of the creditors.[Clause 253(1)]
· Additionally, secured creditor may make an application for stay of any proceedings for winding up of company, for execution, distress or like against any property and assets of company or for appointment of receiver in respect thereof and that no suit for the recovery of any money or enforcement of any security against the company shall lie or be proceeded with.

                The Tribunal order for such Application shall be operative for 120 days [Clause 253(2)].

· Further, Clause 253 (4) authorizes company to file an application on grounds mentioned above.
· Central Government/RBI/State Government/State Government/Public Financial Institution/State level Institution or a Scheduled Bank may make a reference to tribunal if it has sufficient reasons to believe that a company has become sick, provided:
a)  all or any undertakings belonging to the such    
      company are situated in such state;
b)  an interest in such company by reason of any  
     financial assistance or obligation rendered or  
     undertaken with respect to the company .



	3.
	 Time limit for determination of sickness/ completing inquiry 
	Section 16(3)
	Board or operating agency shall complete its inquiry within 60 days from the commencement of inquiry.
	
	60 days of receipt of an application from secured creditor or company (No determination unless company given notice of the application and reasonable opportunity to reply to notice within 30 days of the receipt thereof[Clause 253(3)]

	4

	
Jurisdiction and power
	Section 4
	Jurisdiction and power  under this Act lies with BIFR

	Clause 253(1)
	Jurisdiction and power  under this Act lies with NCLT


	5.
	Provision regarding SARFAESI Act,2002
	2nd & 3rd proviso to section 15(1)

	· Inserted by SARFAESI Act,2002
· Absolute prohibition for reference being made to BIFR, if financial assets have been acquired by any securitization or reconstruction company u/s 5(1) of that Act.
· Pending references before BIFR, on or after the commencement of SARFESI Act, 2002, shall abate if secured creditors representing not less than 3/4 in value of amount outstanding against the financial assistance disbursed to Borrower have taken any measures in under 13(4) of the Act. 
· 
	1st , 2nd & 3rd Proviso to Clause 254(1)
	· On determination of a company as sick company, a reference  made before the tribunal and a scheme for revival and rehabilitation submitted by any secured creditor/company shall abate, if any secured creditor if the secured creditors representing three-fourths in value of the amount outstanding against financial assistance disbursed to the borrower have taken measures to recover their secured debt under sub-section (4) of section 13 of the SARFAESI, 2002
· Further, absolute prohibition for future reference in above-mentioned circumstances. 
· If financial assets have been acquired by any securitization or reconstruction company u/s 5(1) of that Act application shall be made with the consent of Securitization Company or Reconstruction Company which has acquired such assets.

	6.
	Determination of sickness


	Section 16 & 17
	· Uses the term “INQUIRY FOR DETERMINING WHETHER ANY INDUSTRIAL COMPANY HAS BECOME A SICK INDUSTRIAL  COMPANY” 
· Board may make inquiry upon-
a)     receipt of reference under section 15
b)  Information received with respect to company or upon its  own knowledge as to its financial condition
· For expeditious disposal of inquiry, Issue order to any operative agency to enquire and make report with respect to the matter specified in the order.
· For inquiry, may appoint one or more special director or special directors and issue him directions
.
· After completion of inquiry under section 16, the Board is satisfied that a company has become a sick industrial company, the Board shall, if:
1) Practicable for a sick industrial company to make its net worth exceed the accumulated losses within a reasonable time- Board shall by order give time to company to make its net worth exceed the accumulated losses.
2) Not Practicable for a sick industrial company to make its net worth exceed the accumulated losses or pay its debt within a reasonable time and in public interest – Board shall by order direct any operating agency specified to prepare a scheme providing measures under section 18 in relation to such company.

	Clause 253(8)& 253(9)

	· Tribunal is satisfied that company has become sick, Tribunal shall:
1) Tribunal shall decide by an order whether it is practicable for company to make the repayment of its debts within reasonable time
2) If it si practicable,the Tribunal shall   by order give such time to the company.



	7.
	Application for revival and rehabilitation
	
	 No separate application to be made.

	Clause 254 & 256
	On determination of a company as a sick company by the Tribunal under section 253, any secured creditor of that company or the company may make an application; to the tribunal for the determination of measures that may be adopted with respect to revival and rehabilitation of such company .[Clause 254(1)]
· Such application shall be accompanied by—
(a) audited financial statements of the company relating to the immediately preceding financial year;
(b) such particulars and documents, duly authenticated in such manner, along with such fees as may be prescribed; and
(c) a draft scheme of revival and rehabilitation of the company in such manner or if no draft scheme a declaration to that effect.
Time Limits prescribed:
a) Application under Clause 254 (1) shall be made to the tribunal within a period of 60 days from the date of determination of the company as sick company under Clause 253.
b) On the receipt of an application under section 254, the Tribunal shall, not later than 7 days from such receipt,—
(a) fix a date for hearing not later than 90 days from date of its receipt;
(b) appoint an interim administrator 
a)  to convene a meeting of creditors of the company in accordance with the provisions of section 257 to be held not later than 45 days from receipt of the order of the Tribunal appointing him to consider possibility of revival/rehabilitation.
b)  Where no draft scheme filed by the company and declaration by BOD, tribunal may direct him to take over management of company
c)  issue other directions to him as necessary to protect & preserve assets of company and its proper management.

      Time Limit Prescribed:
·       Interim Administrator to submit report to Tribunal within 60 days from date of the order

	8.
	Committee 
of creditors
	
	No such provision
	Clause 257
	· The interim administrator shall appoint a committee of creditors, any number of members but not exceeding seven and as far as possible a representative each of every class of creditors.
· Holding of meetings, procedure at such meetings, appointment of chairperson shall be decided by the interim administrator.
The interim administrator may direct any promoter, director or any key managerial personnel to attend meeting to furnish necessary information.

	9.
	Order for
Winding-up by Board/Tribunal
	Section 20(1)
	BIFR can only recommend Winding up Of company but the actual order for winding up is to be passed by the High Court
	Clause 258
	· Based on consideration of the report of the interim administrator filed under sub-section (1) of section 256, if the Tribunal is satisfied that the creditors representing three-fourths in value of the amount outstanding against the sick company present and voting have resolved that 
(a) it is not possible to revive and rehabilitate such company, the Tribunal shall record such opinion and order that the proceedings for the winding up of the company be initiated; or
(b) by adopting certain measures the sick company may be revived and rehabilitated, the Tribunal shall appoint a company administrator for the company and cause such administrator to prepare a scheme of revival and rehabilitation of the sick
company:
· The Tribunal may, if it thinks fit, appoint an interim administrator as the Company administrator.(section258)

	7.
	Provisions for Appointment of Interim Administrator
	Section 16
	There is no provision for Interim Administrator. BIFR appointed Operating Agency for conducting inquiry into working of Sick industrial companies.

	
	· Provided for “Interim Directors”(No provision for special director) 
· “Interim administrator or the company administrator”, as the case may be, shall be appointed by the Tribunal from a databank maintained by the Central Government or any institute or agency authorized by the Central Government in a manner as may be prescribed consisting of the names of company secretaries, chartered accountants, cost accountants and such other professionals as may, by notification, be specified by the Central Government.[section 259(1)]
· Convene meeting of creditors in accordance with section 257 on receipt of order of tribunal appointing him to consider Application under 254, the draft scheme along with documents furnished with the application and to submit his report to tribunal within 60 days from the date of the order.
· If no draft filed by the company and declaration made to that effect by BOD, he may take over the management of the company. 
· The directors and the management of the company shall extend all possible assistance and cooperation to the interim administrator to manage the affairs of the company.
· Powers and duties:

The company administrator may cause to be prepared with respect to the company—
    (a) a complete inventory of—
(i) all assets and liabilities of whatever nature;
(ii) all books of account, registers, maps, plans, records, documents of
title and all other documents of whatever nature;
    (b) a list of shareholders and a list of creditors showing separately in the list of
creditors, the secured creditors and unsecured creditors;
     (c) a valuation report in respect of the shares and assets in order to arrive at the
reserve price for the sale of any industrial undertaking of the company or for the
fixation of the lease rent or share exchange ratio;
      (d) an estimate of the reserve price, lease rent or share exchange ratio;
      (e) proforma accounts of the company, where no up-to-date audited accounts
are available; and
       (f) a list of workmen of the company and their dues referred to in sub-section (3) of section 325.


	7.
	Preparation and
sanction of scheme
for revival & rehabilitation.
	Section 18
	The operating agency is required to prepare and submit a schedule in respect of the referred company by providing any or more of the following measures:
         i.            Financial Reconstruction of the sick industrial company;
       ii.            The proper management of the sick industrial company by change in, or takeover of, the management of the sick industrial company;
      iii.            Amalgamation with another company or vice-versa;
     iv.            Sale or lease of its undertaking;
       v.            Rationalization of its staff;
     vi.            Any other preventive or remedial measures; and
    vii.            Incidental or consequential measures.
 
The revival package should be submitted to the BIFR within a time limit of 90 days or such extended period as may be granted by the BIFR.

	
	· The Tribunal may on order appoint a person as “Company Administrator”. Tribunal may, if it thinks fit, appoint an interim administrator as the company administrator.
· The terms and conditions of the appointment of interim and company administrators shall be such as may be ordered by the Tribunal.


With respect to preparation: section 261
Company administrator shall prepare scheme of revival and rehabilitation considering the draft scheme filed with application under section 254.
Scheme prepared may provide for: section 261(2)
(a) financial reconstruction 
(b) proper management by any change in, or by taking over, the management of such company;
(c) the amalgamation of—
(i) the sick company with any other company; or
(ii) any other company with the sick company;
(d) takeover by a solvent company;
(e) the sale or lease of a part or whole of any asset or business of the sick company;
(f) the rationalisation of managerial personnel, supervisory staff and workmen in accordance with law;
(g) such other preventive/remedial measures 
(h) repayment or rescheduling or restructuring of the debts or obligations of the sick company to any of its creditors or class of creditors;
(i) other incidental, consequential or supplemental measures  
With respect to sanction:
· Company administrator shall convene separate meetings of secured and unsecured creditors of the sick company and if the scheme is approved by the unsecured creditors representing one-fourth in value of the amount owed by the company to such creditors and the secured creditors, representing three-fourths in value of the amount outstanding against financial assistance disbursed by such creditors to the sick company, the company administrator shall submit the scheme before the Tribunal for sanctioning the scheme.
· where the scheme relates to amalgamation of the sick company with any other company, such scheme shall, in addition to the approval of the creditors of the sick company under this sub-section, be laid before the general meeting of both the companies
      for approval by their respective shareholders and no such scheme shall be proceeded with unless it has been approved, with or without modification, by a special resolution passed by the shareholders of that company.
· Scheme prepared by the company administrator shall be placed before the meeting of creditors for their approval within 60 days (extendible upto 120 days) of his appointment.
· Scheme examined by Tribunal, may be published if considered necessary.
· Passing of order for sanctioning of scheme within 60 days there from, after satisfying that it is approved.


	9.
	Appointment 
of Company 
Administrator
	Section 16
	Operating Agency is appointed by BIFR for preparation of scheme of revival and its implementation 
	
	

	9.
	Approval of scheme 
	Section 18
	Board will sanction the scheme  presented by the 
OA in light of suggestions and objections received from sick company, OA,  Creditor, Employee of 
such company

	
	

	9a. 
	In case of amalgamation of sick company 
	Proviso to section 18(3)
	In case of amalgamation, approval of shareholders of sick company and the other company is required.
	
	

	10
	Duty of Promoters, Directors
	
	No such provision 
	
	

	11. 
	Revival and rehabilitation Fund
	
	No such provision. However such provision was there under section 441 A of the Companies Act, 1956 and it was applicable to every company.
	Clause 269
	· Called “Rehabilitation and insolvency fund”
· Following shall be credited to the Fund—
     (a) the grants made by the Central Government for the purposes of the Fund;
     (b) the amount deposited by the companies as contribution to the Fund;
     (c) the amount given to the Fund from any other source; and
    (d) the income from investment of the amount in the Fund.
· In event of proceedings initiated by company which has contributed to the fund under chapter XIX or XX, may make application for withdrawal of funds not exceeding amount contributed by it.
· Managed by an administrator appointed by Central Government .(Section 269)


	12. 
	Rehabilitation by giving financial assistance
	Section 19
	Notwithstanding Companies Act, 1956 or any other law where inquiry/scheme is under implementation/pending, in the interest of Sick Industrial Co./creditors/ shareholders/public, the Board may direct that no Board proceedings for winding up or for execution, distress or like against any of the properties of the Industrial Company and no suit for recovery of money/enforcement of security shall lie to be proceeded with except with permission of the Board. Further it may be directed that no assets can be disposed except with consent of the Board.

	
	

	13. 
	Protection of properties/stay on suits for recovery
	Section 22/section 22 A
	
	
	




	The provisions relating to revival and rehabilitation of sick companies have been completely modified and refined in the Companies Bill, 2012 on lines of the global bankruptcy laws with suitable modifications as there was an urgent need to change laws relating to revival of sick companies in India.
Comparative Provisions of SICA, 1985 and Companies Bill, 2012 

