APPOINTMENT OF AUDITOR UNDER NEW COMPANIES BILL, 2013(COMPANIES ACT)

The appointment of auditor under new Companies Bill, 2013 has made major changes in
appointment procedure and tenure of appointment in comparison to the Companies Act,
1956. Section 224 to 233 of the Companies Act, 1956 and Chapter X covering Clause 139 to
148 of the new Companies Bill, 2013 (the new Companies Act) deal with audit
of the Company. This article is based on this comparison between new an
of appointment of auditor in company.

Appointment of First Auditor

or auditors of a
onth of the date of
d shall hold office until

As per section 224(5) of the Companies Act, 1956, the fi
company shall be appointed by the Board of directo® witRi

the conclusion of the first annual general meeting. e Boage of director fail to appoint
first director then the shareholders has po irst auditor any time at general
meeting for the period starting from the date o ion until the conclusion of the first
annual general meeting of the company. The tim iod under the Companies Act, 1956
has not specified that when shareholderwill appoint its first auditor, if the Board fail to

At the other hand, the shargholdérs} to appoint first auditor in general meeting
with in a period starting fro C y of one month from the date of registration
of the company till of notice of AGM to the shareholder for conducting

, other than a Government company, shall be appointed by the
ithin thirty days from the date of registration of the company and in
the Board to appoint such auditor, it shall inform the members of the

meeting.

The clause 139(6) under the Companies Bill, 2013 give an extra duty on Board that if it
failed to appoint first auditor then it will inform to the members for calling extraordinary
general meeting for appointment of auditor, but such clause not specified when the Board
will intimate to shareholders for calling EGM, it may be any time before the end of 90 days
from the date of AGM.



For Example:

XYZ Private Limited is incorporated on 01.05.2013 and its firs AGM is on 31.012.2014, and
then the Board has power to appoint first auditor before 01.06.2013, but it fail to appoint
before that period, then he will give information to members for appointing first auditor on
EGM till 30.09.2014.

The reason is that after getting information, the member will call EGM within 90 days for
appointment of first auditor and that 90 days will always end before 90 days frog,the date
of AGM, i.e. 31.12.2014. It means Board has power to give intimation to s for
appointing first auditor on or before 30.09.2014.

in the case
, directly or

Whereas sub-clause (7) of clause 139 to the new Companies Bi

of a Government company or any other company owned

indirectly, by the Central Government, or by any State Govermmnengor Governments, or

partly by the Central Government and partly by one oggmor ernments, the first

auditor shall be appointed by the Comptroller and udiﬁler of India (CAG) within
a

sixty days from the date of registration of the co in case the Comptroller and
Auditor-General of India does not appoint su in"the said period, the Board of
Directors of the company shall appoint such a ithin the next thirty days; and in the
case of failure of the Board to appoint such au r within the next thirty days, it shall
inform the members of the company whafgshall app@int such auditor within the sixty days
at an extraordinary general meetin ho'shall hold office till the conclusion of the first
annual general meeting.

In case of company mentioﬁ S sef(7), the power to appoint first auditor is with
CAG within 60 days,4f i n rd of directors of such company will appoint first
auditor and if Board iled to appoint within 30 days, then members of the
company will appoint or.AIn Government Companies or companies mentioned in

clause (7) have three category of authority to appoint first auditor.

lause (6) and clause (7) of Clause 139, the power to appoint first
on the intimation of the Board, will be restricted in time period. The

Appointment of Auditor at Annual General Meeting

Section 224(1) of the Companies Act, 1956 state that every company shall, at each annual
general meeting, appoint an auditor or auditors to hold office from the conclusion of that
meeting until the conclusion of the next annual general meeting.

Whereas, clause 139(1) of the Companies Bill, 2013 says that every company shall, at the
first annual general meeting, appoint an individual or a firm as an auditor who shall hold



office from the conclusion of that meeting till the conclusion of its sixth annual general
meeting and thereafter till the conclusion of every sixth meeting and the manner and
procedure of selection of auditors by the members of the company at such meeting shall be
such as may be prescribed.

The new Companies Bill, 2013 has made mandatory to all existing company or company
which is going to be registered after the commencement of this new Companies Act to
appoint an auditor at its first Annual General Meeting an auditor for the period of five

years. Its means your auditor appointed at first AGM will act as auditor for the eriod
of 5 years. The next auditor appointment option will be available to the A 6t
Annual General Meeting of every such company. This is new clause which otin

Companies Act, 1956.
Appointment of Auditor for listed or such class of Companies

Clause 139(2) of the Companies Bill, 2013 says that‘m li mpany or a company

belonging to such class or classes of companies as may &scri d, shall appoint or re-
appoint—

(a) an individual as auditor for more than o ive'gBnsecutive years;
and

(b) an audit firm as auditor for more thén two terms of five consecutive years:
Provided that—

4

(i) an individual auditor wh sc leted his term under clause (a) shall not be eligible
for re-appointment itor e same company for five years from the completion of
his term;

(if) an audi which ompleted its term under clause (b), shall not be eligible for re-
appointment itor In the same company for five years from the completion of such
term;

Provilded furgher that as on the date of appointment no audit firm having a common
partn tners to the other audit firm, whose tenure has expired in a company
immediately preceding the financial year, shall be appointed as auditor of the same
company for a period of five years.

If we read clause 139(2) it classify term of appointment for individual auditor and audit
firm differently. In case of individual, the term of his/her appointment will be maximum for
five years and there after he/she will be disqualified for next five years (it can be called as
locking period), whereas if a firm is appointed as auditor in listed or such class of company,
then it will be appoint for first five years and after the expiry of first five year it will appoint



for next five years. It means for audit firm there is no locking period. It can continue as
audit of the company for 10 years. So an audit firm locking period will start after the
completing of 10 years.

If we read first proviso of clause 139(2) of Companies Bill 2013, it says that no new audit
firm which are going to be appointed on AGM after the expiry of term of old audit firm,
have any partner or partners, who was the partner of old firm.

For Example:

M/s AMKS & Associates, was audit firm having four partners, i.e. Mr. A, Mr. : 9
S of XYZ Limited and the company going to appoint a new audit firm M/skRK & AS8Ociates,
in which Mr. K is common partner in both firms. In that case M/s LRKs& AsS@giates will not
be eligible to appoint as audit firm in XYZ Limited in coming AG sfs of common
partner. Such firm will be disqualified if any single partner is pointed in next
AGM after expiry of its tenure. 'S

of a afther is only one year. The
eaf’; it means any one or more

name after the expiry of one years.
or partners only for one years and for
n by following example:

Second point in that proviso is that, the locking pe
proviso use the word “immediately preceding fina
partner may appoint in same company wit i
The proviso has given lock in period for partn
audit firm for five years. The said proviso gan be ex

M/s AMKS & Associates, was audit fir. vilg four partners, i.e. Mr. A, Mr. M, Mr. K and Ms.
S was audit firm of XYZ Limited any appointed at AGM hold in 2012 for the FY 2012-
13 and the company goinghto appoj udit firm M/s LRT & Associates, in which no
common partner of the earli€faud s at AGM hold in 2013 for the FY 2013-14. Now at
AGM hold in 2014 fo Y 2024-15, M/s KSB & Associates, an audit firm of Chartered
Accountants having c tners (Mr. K and Ms. S) of M/s AMKS & Associates can be
appointed in AGM.

Enforcem se 139 (2)

The proviso of e 139 (2) says that:

hat every company, existing on or before the commencement of this Act which
is required to comply with provisions of this sub-section, shall comply with the requirements
of this sub-section within three years from the date of commencement of this Act.”

As per this proviso, every company, existing on or before the commencement of this Act,
required to company the provision of sub clause (2) of clause 139 within 3 years from the
applicability of new Companies Act. Accordingly, if M/s AMKS & Associates is an audit firm
of XYZ Limited for last 10 years then they can take the benefit of 3 years to act as an auditor
of that XYZ Limited. The grace period is three year to compliance of this sub clause. So a



company can take benefit to extend the tenure of existing auditor to retire it at the third
year of the commencement of this new Act.

For Example, if M/s AMKS & Associates is continue as auditor on the commencement of
new Companies Act (says in 2014) of XYZ Limited, then such auditor can continue as
auditor in 2014 AGM and 2015 AGM and then in third year in 2016 AGM, the company can
use the proviso of clause 139(2) and appoint new audit firm.

Intimation to Registrar of Companies

As per Companies Act, 1956, a company is required to give intimation of @appoi tto
every auditor(s) so appointed within seven days of the appointment. Thgintimation may
be given in form of a letter on the letter head of the company b nsi ficer of the
company. Every auditor appointed under section 224(1) by a nual general
meeting shall inform the Registrar in writing that he has acce efuSed to accept the
appointment. The information shall be given in e-Forng,23B Withiga period of thirty days

from the date of receipt of appointment letter.
pany shall inform the auditor

ot16¢”of such appointment with the
auditor is appointed.

Whereas, proviso of Clause 139(1) says that t
concerned of his or its appointment, and a
Registrar within fifteen days of the meeting in wRigh

As per Companies Act, 1956 the intimati
appointment is sufficient and not re

of appointment to auditor within seven days of
intimate ROC for such appointment. It is the
responsibility of auditor to intim eR bout his appointment only. In new Bill, 2013
the burden to intimate theROC abo oi ent in laid on company with in fifteen days
of appointment in compari 0 ys. So now the Company will intimate to both, the

newly appointed aud well'as,concern ROC with in time frame.
******Thank You *kkkkk

(NO'N@,.The alpove article is given for the limited purpose of bringing awareness about the
subject r for readers.)
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