Warrants convertible into equity shares
Nature. When used in the context of raising share or loan capital by a company, a warrant is an option issued by a company granting the holder the right to buy certain securities, a security that offers the owner the right to subscribe for the ordinary shares of a company at a fixed date, usually at a fixed price. This is different than a share warrant referred to in sections 114 and 115 of the Act. A warrant is an instrument which is converted into, or exchanged with, an equity share of the company. 

Warrants are themselves bought and sold on stock exchanges and are equivalent to stock options.
Subscription prices usually exceed the market price, as the purchase of a warrant is a gamble that a company will prosper. They have proved increasingly popular in recent years as a company can issue them without including them in the balance sheet. 
Warrant is an instrument which is neither share nor debenture. It is an instrument which cannot be brought within the ambit of the definition of 'share' or 'debenture' as given in the Companies Act. 
According to the Black's Law Dictionary, 5th edition, "a warrant is an instrument issued by a corporation giving holder right to subscribe to capital stock of corporation at fixed price either for limited period or perpetually". It is "a certificate entitling the owner to buy a specified amount of stock at a specified time(s) for a specified price". According to the New Lexicon Webster's Business Dictionary, 1987 edition, warrant means "an option to buy a specified number of shares of the issuing company's stock at a specified price. The warrant may be valid for a limited period of time only, or it may be valid permanently". Issuing this instrument is not prohibited under the Companies Act.

It is doubtful whether a warrant can be brought within the ambit of the inclusive definition of "securities" as given in section 2(h) of the Securities Contracts (Regulation) Act, according to which the term "securities" include shares, scrips, bonds, debentures, debenture stock or other marketable securities of a like nature in or of any incorporated company or other body corporate. 
Warrant is none of the securities mentioned in this definition, but warrants are tradeable and are listed on stock exchanges; so they are marketable. Thus, warrant is a document entitling the holder thereof to get an offer for a specified number of shares on a date to be determined by the Board of Directors. A warrant is neither a certificate of shares nor is a document evidencing the right or title to shares. The warrant holders will not have any rights that a member of a company enjoys.

It may be noted that a warrant entitling the holder thereof to apply for and get allotted equity shares is not the "share warrant" contemplated in section 114 of the Act. That is a share warrant issued in lieu of shares and entitles the bearer thereof to the shares therein specified, but equity warrant is an instrument or a certificate which entitles the holder thereof to apply for and get allotted a certain number of shares as stated therein. These warrants are sometimes issued with non-convertible debentures and are called "Detachable Tradeable Warrants". They are transferable and tradeable on a stock exchange. Sometimes, however, warrants are issued unaccompanied by debentures or any other instrument. In such a case they are popularly called "naked warrants".

9.2 Rights and disabilities of warrant holders. The warrants until they are exchanged for the shares, do not confer on the holder thereof any right to any dividend, interest, bonus or other benefits available to the equity shareholders or debenture holders, nor will such warrant holders have any right to attend and vote at any meetings of the shareholders and debenture holders. The warrant holders will also not be entitled to receive from the company any notice, or annual reports which may be meant for the equity shareholders or debenture holders, trustees, etc.

The shares to be issued against warrants rank pari passu, in all respects with the existing fully paid shares of the company, save and except that these shares shall be entitled to such dividend, as may be declared any time after the allotment of the shares, on the amount paid-up towards the face value, on pro rata basis.

The Board of directors is authorised to determine and notify a record date and also the period within which a warrant holder should apply for the equity shares to enable him to exercise the right to apply for the equity shares against such warrants held by him. The warrant holder may apply for the equity share(s) by paying to the company the value thereof as may be determined by the Board of directors.

If the right attached to any warrant is not exercised within the period as may be specified in the terms of offer or determined by the Board of directors for that purpose, the equity shares against such outstanding warrants not applied for are disposed of by the Board of directors of the company in its absolute discretion.

In the event of issue of bonus shares by the company before the allotment of equity shares against warrants, the respective entitlement to equity share(s) of the warrant holder stand augmented in the same proportion in which the bonus shares are issued.

In the event of an increase in the subscribed capital of the company by way of rights issue of shares before the exercise of the right against warrants, the warrant holders may also be offered either shares or further warrants as may then be determined by the Board of directors.

In case a warrant holder wishes to apply for shares against warrants, he has to preserve the warrant in his possession for the specified period. The company will announce the date in due course before which the warrants may be surrendered to the company/Registrars to the issue with an application for the number of shares to be applied for. The price of the shares to be applied for against warrants will be determined and announced by the Board of directors at the time. The maximum price is, however, stated in the prospectus/letter of offer.

In case a warrant holder does not wish to apply for shares against the warrants, he may sell the warrant in the market.

Holders for the time being of such warrants who surrender them to the company with application for shares, together with the payment thereof, at the appropriate time, will be the only persons recognised by the company for issue of the shares against warrants.

The following are the standard terms of such an issue:

	(a)
	In the event of the company making a bonus issue by way of capitalisation of its profits and/or reserves, prior to the allotment of the equity shares resulting from the exercise of the option in the warrants, the number of shares to be allotted against such warrants shall stand augmented in the same proportion in which the equity share capital increases as a consequence of such bonus issue and the premium shall stand reduced pro tanto;

	(b)
	In the event of the company making a rights offer by issue of new equity shares prior to the allotment of equity shares resulting from the exercise of the option attached to the warrants, the entitlement to the equity shares under the warrants shall stand increased in the same proportion as that of rights offer and such additional equity shares will be offered to the warrant holders at the same price at which the existing shareholders are offered the equity shares;

	(c)
	The equity shares to be issued and allotted by the company as a consequence of the conversion/exchange of the shares in the manner aforesaid shall be subject to the Memorandum of Association and Articles of Association of the company and shall rank pari passu in all respects with the existing equity shares of the company, except that the dividend thereon shall be paid pro rata from the date of allotment of such new equity shares;

	(d)
	If warrants exchangeable for shares are issued, equity shares against such warrants shall be allotted within such time, not exceeding the specified period from the date of the issue, as may be determined by the Board;

	(e)
	The issue of shares and of warrants as well as exchange of shares against warrants shall be governed by guidelines, if any, issued by the Securities and Exchange Board of India, the financial institutions or any other authority, as the case may be, or any modifications thereof;

	(f)
	In the event of any of the persons/companies holding the warrants not subscribing to the equity shares relatable to the warrants within the time fixed by the Board for the purpose, the Board shall, at its absolute discretion, offer such shares to any other person or a company from amongst the promoters, their associates or associate companies; and in case such offer is declined by such person/company, or the equity shares are not subscribed to within the time allowed by the Board, such shares shall lapse. No person or company entitled to accept the offer, shall have the right to renounce the equity shares.


9.3 Whether stamp duty is payable on warrants. The question whether or not warrants attract stamp duty is to be examined with reference to the provisions of the relevant Stamp Act. For instance, Article 17 of Schedule I to the Bombay Stamp Act, 1958, [see also Article 19 in Schedule I to the Indian Stamp Act, 1899] inter alia, says that:

"Certificate or other document, evidencing the right or title of the holder thereof, or any other person either to any shares, scrip or stock, in or of 

	(a)
	any incorporated company or other body corporate or to become proprietor of share, scrip or stock, in or of any such company or body".


As noted earlier the warrant is not a certificate evidencing the right or title to any shares or stock in a company.

The term 'scrip' is not defined in the Bombay Stamp Act. The dictionary meaning of the term 'scrip' is a "document, the possession of which entitles the holder to a formal certificate for ownership of stock in a business, company, etc. on completion of formalities".

The warrant is not a scrip as it does not entitle the holder thereof to a formal certificate for ownership of shares because unless shares are applied for and allotted the right to ownership of shares is not created and hence the right to the certificate of shares is not conferred on the warrant holder.

It may be noted that the warrant holders do not have to pay any amount to the company at the time of issue of warrants. They are required to pay the consideration only after the offer is made to them and subsequent allotment of shares is made on surrender of the warrants within the prescribed/agreed period to be exchanged for equity shares.

Thus, no stamp duty is payable on the warrants. It would be payable only on share certificates issued on allotment of shares.

Applicability of s. 81 of the Act. It may be noted that where a public company intends to issue new equity shares or any instruments convertible into, or exchangeable with equity shares to any person(s) (whether such persons are shareholders of the company or not) without offering such shares to all the shareholders on a pro rata basis, such issue must be approved by a special resolution in terms of section 81(1A)(a) [or, alternatively, by an ordinary resolution and approval of the Central Government in terms of section 81(1A)(b)].

Applicability of SEBI Guidelines. Issue of warrants by a listed company on a private placement basis to the promoters must comply with the guidelines set out in Chapter XIII of the SEBI Guidelines on Disclosures and Investor Protection, 2000. To whom shares can be issued on preferential basis is not indicated in the Guidelines. Hence it is for the company’s Board to decide to whom to make an offer and accordingly frame a resolution to be passed under section 81(1A) of the Companies Act. 

Applicability of SEBI Takeover Regulations. Chapter III of the Regulations contains provisions regarding “substantial acquisition of shares or voting rights in and acquisition of control over a listed company.” Regulations 10, 11 and 12 deal with acquisition of shares beyond certain percentage limits relating to share capital of a listed company. The Regulations apply to acquisition of “shares or voting rights”. The term “shares” is defined in regulation 2(1)(k) as follows: 

“shares means shares in the share capital of a company carrying voting rights and includes any security which would entitle the holder to receive shares with voting rights >but shall not include preference shares.” 

This definition makes it clear that any security issued by a company would be a “share” if would entitle the holder to receive shares with voting rights.

As noted above, warrants fall within the ambit of the expression “any security which would entitle the holder to receive shares with voting rights” and are included in the definition of “shares” in regulation 2(1)(k) of the Regulations. Accordingly, the provisions of the Regulations are applicable to warrants, regardless of the fact that issue of warrants as such does not have any impact on the share capital of the company.

