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& The Bill has 470 clauses as against 658 Sections in the
existing Companies Act, 1956.

¢ The entire bill has been divided into 29 chapters.

& Many new chapters have been introduced, viz., Registered
Valuers (ch.17); Government companies (ch. 23);
Companies to furnish information or statistics (ch. 25);
Nidhis (ch. 26); National Company Law Tribunal &
Appellate Tribunal (ch. 27); Special Courts (ch. 28).

& The Billis forward looking in its approach which empowers
the Central Government to make rules, etc. through
delegated legislation (clause 469 and others).

& The Companies Bill is the result of detailed consultative
process adopted by the Government.

The salientand unique features ofthe Bill are as under:

1. DEFINITIONS

& New definitions are introduced in the Bill, some of which
are accounting standards, auditing standards, associate
company, CEO, CFO, control, deposit, employee stock
option, financial statement, global depositoryreceipt, Indian
depository receipt, independent director, interested
director, key managerial personnel, promoter, one person
company, small company, turnover, voting right etc..

¢ Definition of private company changed - the limit on
maximum number ofmembers increased from 50 to 200.

¢ Private companywhich is a subsidiary of a public company
shall be deemed to be a public company.

¢ Listed company - Acompanywhich has anyofits securities
listed on anyrecognised stock exchange.

& Associate Company - A company is considered to be an
associate company of the other, if the other company has
significant influence over such company (not being a
subsidiary) or is a joint venture company. Significant
influence means control of at least 20 per cent. of total
share capital of a companyor of business decisions under
anagreement.

¢ Dormant Company - Where a company is formed and
registered under this Act for a future project or to hold an
asset or intellectual property and has no significant
accounting transaction, such a company or an inactive
company may make an application to the Registrar for
obtaining the status of a dormant company.
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¢ "expert" includes an engineer, a valuer, a chartered
accountant, a company secretary, a cost accountant and
any other person who has the power or authority to issue a
certificate in pursuance of any law for the time being in
force.

¢ "foreign company' means any company or body corporate
incorporated outside India which,-

(a) has a place of business in India whether by itself or
through an agent, physically or through electronic mode;
and

(b) conducts any business activity in India in any other
manner.

¢ "Key Managerial Personnel (KMP), in relation to a
company, means-

(i) the Chief Executive Officer or the Managing Director or
the Manager,

i) the CompanySecretary;

i) the whole-time director;

iv) the ChiefFinancial Officer; and

v) such otherofficer as may be prescribed

¢ "officer who is in default’, means any of the following
officers of a company, namely:-

(i) whole-time director;

(i) key managerial personnel;

(i) where there is no key managerial personnel, such director
or directors as specified by the Board in this behalfand
who has or have given his or their consent in writing to
the Board to such specification, or all the directors, if
no director is so specified;

(iv) any person who, under the immediate authority of the
Board or any key managerial personnel, is charged with
any responsibility including maintenance, filing or
distribution of accounts or records, authorises, actively
participates in, knowingly permits, or knowingly fails to
take active steps to prevent, any default;

(v) anypersoninaccordance with whoseadvice, directions or
instructions the Board of Directors of the company is
accustomed to act, other than a personwho gives advice
to the Board in a professional capacity;

(vi) every director, in respect of a contravention of any of
the provisions of this Act, who is aware of such
contravention by virtue of the receipt by him of any
proceedings of the
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Board or participation in such proceedings without
objecting to the same, or where such contravention had
taken place with his consent or connivance;

(vii) in respect of the issue or transfer of any shares of a
company, the share transfer agents, registrars and
merchant bankers to the issue or transfer.

¢ Billdefines the term 'promoter'to mean aperson -

(a) who has been named as such in a prospectus or is
identified by the company in the annual return, or

(b) who has control over the affairs of the company, directly
or indirectly whether as a shareholder, director or
otherwise; or

(c) inaccordance with whose advice, directions or instructions
the Board of Directors is accustomed to act.

Provided that nothing in sub-clause (c) shall applyto a person
who is acting merelyin a professional capacity.

¢ Subsidiary company in relation to any other company (that
is holding company), means a company in which the
holding company -

1 Controlsthe compositionof the Board of Directors; or
1 Exercises or controls more than one half of the total
share capital (instead of equity share capital as
prescribed under the 1956 Act) either atits own or
togetherwith oneormoreofits subsidiarycompanies.
Provided thatsuch class or classes ofholdingcompanies
asmaybe prescribedshallnothave layers of subsidiaries
beyond such numbers as maybe prescribed.

¢ Smallcompanyhas been defined as a company other than
a public company having a paid-up share capital of which
does notexceed fifty lakh rupees or such higheramountas
may be prescribed notexceeding Rs.5 crore or turnover of
which does not exceed two crore rupees or such higher
amount as may be prescribed not exceeding twenty crore
rupees. [clause 2(85)].

& The number of persons in any association or partnership
not to exceed such number of persons as may be
prescribed (notexceeding one hundred). The restriction not
to apply to an association or partnership, constituted by
professionals who are governed by special Acts.
(clause 464)

2. CLASSIFICATION & REGISTRATION

¢ Concept of One Person Company(OPC limited) introduced
[Clause 2(62)].

& Concept of Small companies have been introduced which
shall be subjected to a lesser stringent regulatory
framework [Clause 2(85)].

¢ Provision for Conversion of Companies already registered
has been introduced [Clause 18].

& Registration process has been madefaster and compatible
with e-governance.

¢ For the first time, articles may contain provisions for
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entrenchment[clause5(3)].

& A declaration, in the prescribed form, required to be filed
with the Registrar at the time of registration of a company
that all the requirements ofthe Act in respectofregistration
and matters precedent or incidental thereto have been
complied with, will be required to signed byboth - a person
named in the articles as a director, manager or secretary of
the company as well as by an advocate, a chartered
accountant, cost accountant or company secretary in
practice, who is engaged in the formation of the company.
(clause 7)

+ Registered office

& A company shall, on and from the 15th day of its
incorporation and at all times thereafter have a registered
office capable of receiving and acknowledging all
communications and notices as may be addressed to it.

¢ Companyis required to furnish to the Registrar verification
of its registered office within 30 days of its incorporationin
the prescribed manner.

& Where a companyhas changed its name(s) during the last
two years, it shall paintor affix or print, along with its name,
the formername or names so changed during the last two
years.

& Notice of change, verified in the manner prescribed, shall
be given to the Registrar, within 15 days ofthe change, who
shall record the same.

o Commencement of business

& A company having a share capital shall not commence
business or exercise any borrowing powers unless a
declaration is filed with Registrar bya director verified in the
manner as may be prescribed that:

1 every subscriber to the memorandum has paid the
value of shares agreed to be taken by him;

1 Paid-up capital is not less than Rs. five lakhs in the

case of public company and one lakh in case ofa private

company.

¢ the company has filed with the Registrar the verification of
its registered office.

3. PROSPECTUS AND ALLOTMENT
OF SECURITIES

& This chapter is divided into two parts. Part | relates to
'Public offer' and Part Il relates to 'Private Placement'

¢ "Public offer" includes initial public offer or further public
offer of securities to the public bya company, or an offer for
sale of securities to the public by an existing shareholder,
through issue of a prospectus.'

& The term 'private placement has been defined to bring
clarity. "Private placement"means anyoffer of securities or
invitation to subscribe securities to a select group of
persons bya company (other than by way of public offer)
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through issue ofa private placementoffer letter and which
satisfies the conditions specified in this section.

¢ Detalled disclosures are provided in the Bill itself. It includes
disclosures about sources of promoter's contribution.

& In case of variation in the terms of contractreferred to in the
prospectus orobjects for which the prospectus was issued,
the dissenting shareholders shall be given exit opportunity
by promoters or controlling shareholders.

Punishment for fraudulently inducing
persons to invest money (clause 36)

& Anyperson who, either knowingly or recklessly makes any
statement, promise or forecastwhich is false, deceptive or
misleading, or deliberately conceals any material facts, to
induce another person to enterinto, or to offer to enterinto
any agreement for, or with a view to, obtaining credit
facilities from anybank or financial institution shall be liable
for punishmentfor fraud. This provision is proposedto help
in curbing a major source of corporate delinquency.

4. SHARE CAPITAL AND DEBENTURES

¢ If a company with intent to defraud, issues a duplicate
certificate of shares, the companyshall be punishable with
fine which shall not be less than 5 times the face value of
the shares involved in the issue ofthe duplicate certificate
but which may extend to 10 times the face value of such
shares orrupees 10 crores, whicheveris higher. Stringent
penalties have also beenimposed for defaulting officers of
the company. [clause 46(5)]

& Where any depository has transferred shares with an
intention to defraud a person, itshallbe liable under section
447 i.e. provisions for punishment for fraud.[clause56(7)]

& Security Premium Account may also be applied for the
purchase of its own shares or other securities. [Clause
52(2)(e)]

¢ Except as provided in section 54 (Issue of sweat equity
shares), a company shall not issue shares at a discount
[Clause(53)]

& A companylimited by shares cannotissue any preference
shares which are irredeemable. However, a company
limited by shares may, if so authorised by its articles, can
issue preference shares which are liable to be redeemed
within a period notexceeding twenty years from the date of
their issue.

& A company may issue preference shares for a period
exceeding twenty years for infrastructural projects subject
to redemption of such percentage of shares as may be
prescribed on an annual basis at the option of such
preference shareholders. [Clause 55].

& Every companyshall deliver debenture certificate within six
months of allotment. [Clause 56(4)(d)].

¢ Reduction of share capital to be made subject to
confirmation by the Tribunal. The Tribunal onreceiving an
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application for reduction of share capital, shall give notice
to the Central Government, Registrarand to the SEBI and
consider the representations received in this behalf.
(Clause 66)

5. E-GOVERNANCE

E-Governance proposed for various company processes like
maintenance and inspection of documents in electronic form,
option of keeping of books of accounts in electronic form,
financial statements to be placed on companys website,
holding of board meetings through video conferencing/other
electronic mode; voting through electronic means.

6. BOARD AND GOVERNANCE

o Number of directors

¢ Minimum : Public company-3 Private -2, OPC-1.
¢ Maximum : limit increasedto 15 from 12 .
More directors can be added by passing of special
resolution without getting the approval of Central
Government as earlier required.

o Woman director

At least one woman director shall be on the Board of such
class or classes of companies as may be prescribed.

o Resident Director

Every companyshall have atleastone director who has stayed
in India for a total period of not less than one hundred and
eighty-two days in the previous calendaryear. [clause 149(2)].

+ Appointment of Key Managerial Personnel
[Clause 203(1)]

1 Every company belonging to such class or classes of
companies as maybe prescribedshallhavethewhole-
time key managerial personnel.

1 Unless the articles of a company provide otherwise or

the company does not carry multiple businesses, an
individual shall not be the chairperson ofthe company
as well as the managing director or Chief Executive
Officer of the company at the same time [Proviso to
Clause 203(1)]
Provided that nothing contained above shall apply to
such class of companies engaged in multiple
businesses and whichhas appointed one or more chief
executive officers for each such business as may be
notified by the Central Government.

1 Every Company Secretary being a whole-time KMP
shall be appointed by a resolution of the Board which
shall contain the terms and conditions ofappointment
including the remuneration.

1 If the office of any whole-time KMP is vacated, the
sameshallbe filledup by the Board ata meeting ofthe
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Board within a period of six months from the date of
suchvacancy [Clause 203 (2) & (4)].
¢ If a company does not appoint a Key Managerial
Personnel, the penalty proposed is :

1 On company - one lakh rupees which may extend to
five lakh rupees.

1 On every director and KMP who is in default - 50,000
rupees and 1,000 rupees per day if contravention
continues.

o Independent Directors

& Conceptofindependent directors has been introduced for
the firsttime in Company Law: [clause 149(5)]

1 All listed companies shall have atleastone-third ofthe
Board as independent directors.

1 Such other class or classes of public companies as
may be prescribed by the Central Government shall
also be required to appointindependent directors.

1 The independent director has been clearly defined in
the Bill.

1Nomineedirectornominatedbyanyfinancialinstitution,
or in pursuance of anyagreement, or appointed byany
government to representits shareholding shall notbe
deemedto beanindependentdirector.

1 An independent director shall not be entitled to any
remuneration other than sitting fee, reimbursement of
expenses for participation in the Board and other
meetings and profit related commission as may be
approved by the members.

1 An Independent director shall not be entitled to any
stock option.

1 Only an independent director can be appointed as
alternate director to an independent director. [clause
161(2)].

Person other than retiring director

¢ Ifaperson otherthan retiring director stands for directorship
but fails to get appointed, he or the member intending to
propose him as a director, as the case may be, shall be
refunded the sum deposited by him, if he gets more than
twenty five per cent of total valid votes [clause 160(1)].

Resignation of director

¢ A director may resign from his office by giving notice in
writing. The Board shall,onreceiptof such notice, intimate
the Registrar and also place such resignation in the
subsequent general meeting of the company. [clause
168(1)]. The director shall also forward a copy of
resignation alongwith detailed reasons for the resignation
to the Registrar.

¢ The notice shall become effective from the date on which
the notice is received by the company or the date, if any,
specified by the director in the notice, whichever is later.
[clause 168(2)].
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¢ If all the directors of a company resign from their office or
vacate their office, the promoter or in his absence the
Central Government shall appoint the required number of
directors to hold office till the directors are appointed bythe
company in General Meeting [clause 168(3)].

Participation of directors through video-
conferencing

¢ Participation of directors at Board Meetings has been
permitted through video-conferencing or other electronic
means, provided such participation is capable ofrecording
and recognizing. Also, the recording and storing of the
proceedings of such meetings should be carried out [clause
173(2)].
The Central Government may however, by notification,
specify such matters which shall not be dealt with in the
meeting through video-conferencing and such other
electronic means as may be prescribed. [clause 173(2)]

Notice of Board Meeting

& At least seven days' notice is required to be given for a

Board meeting. The notice may be sent by electronic
means to every director at his address registered with the
company. [clause 173(3)].
A Board Meeting may be called atshorter notice subjectto
the condition thatat leastone independentdirector, if any,
shall be presentatthe meeting. However, in the absence
of any independent director from such a meeting, the
decisions taken at such meeting shall be final only on
ratification thereof by at least one independent director.
[clause 173(3)].

Duties of directors (clause 166)

For the first time, duties of directors have been defined in the

Bill. A director of a companyshall :

¢ actin accordance with the articles ofthe company.

¢ act in good faith in order to promote the objects of the
companyfor the benefit of its membersas awhole,and in
the best interests of the company, its employees, the
shareholders, the community and for the protection of
environment.

¢ exercise his duties with due and reasonable care, skill and
diligence and shall exercise independent judgment.

¢ not involve in a situation in which he may have a direct or
indirectinterestthat conflicts, or possiblymay conflict, with
the interest of the company.

¢ not achieve or attempt to achieve any undue gain or
advantage either to himselfor to his relatives, partners, or
associates andifsuch director is found guiltyof making any
undue gain, he shall be liable to pay an amount equal to
that gain to the company.

& notassign his office and any assignmentso made shall be
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Penalty:

If a director of the companycontravenes the provisions ofthis
section such director shall be punishable with fine which shall
not be less than one lakh rupees but which may extend to five
lakh rupees.

Board Committees

¢ Besides the Audit Committee, the constitution of
Nomination and Remuneration Committee has also been
made mandatoryin the case of listed companies and such
other class or classes of companies as maybe prescribed.
[clause 178(1)].

& The Audit committee shall consist of a minimum of three
directors with independentdirectors forming a majorityand
majority of members including its Chairperson shall be
persons with ability to read and understand the financial
statement. [clause 177(2)].

& The Nomination and Remuneration Committee shall
formulate the criteria for determining qualifications, positive
attributes and independence ofa directorand recommend
to the Board a policy, relating to the remuneration for the
directors, key managerial personnel and other employees
[Clause 178(3)].

& The Nomination and Remuneration Committee shall
consist of three or more non-executive director(s) out of
which notless than one halfshall be independentdirectors.
[clause 178(1)].

& Where the combined membership of the shareholders,
debenture holders, deposit holders and any other security
holders is more than one thousand at any time during the
financial year, the companyshall constitute a Stakeholders
Relationship Committee. [clause 178(5)].

Managerial Remuneration [clause 197]

& Provisions relating to limits on remuneration provided in the
existing Act being included in the Bill. Maximum limit of
11% (of net profits) being retained.

¢ For companies with no profits or inadequate profits
remuneration shall be payable in accordance with new
Schedule of Remuneration (Schedule V) and in case a
companyis notable to complywith Schedule V, approval of
Central Government would be necessary.

Certain Insurance Premium not to be treated
as part of the remuneration

& The premium paid on any insurance taken by a company
on behalf of its managing director, whole-time director,
manager, Chief Executive Officer, Chief Financial Officer or
Company Secretary for indemnifying any of them against
any liability in respect of any negligence, default,
misfeasance, breach of duty or breach of trust for which
they may be guiltyin relation to the company, shall not be
treated as part of the remuneration payable to any such
personnel. [Clause 197 (13)]
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7. DISCLOSURES
Annual return [clause 92]

& Every companyshall prepare a return (hereinafter referred
to as the annual return) in the prescribed form containing
the particulars as they stood on the close of the financial
year regarding;

(i) its registered office, principal business activities,
particulars of its holding, subsidiary and associate
companies;

(i) its shares, debentures and other securities and
shareholding pattern;

(i) its indebtedness;

(iv) its members and debenture-holders along with
changes therein since the close of the previous
financial years;;

(v) its promoters, directors, key managerial personnel
along with changes therein since the close of the
last financial year;

(vi) meetings of members or a class thereof, Board and
its various committees along with attendance details;

(vii)remuneration of directors and key managerial
personnel;

(viii) penalties imposed on the company, its directors or
officers and details of compounding of offences;

(ix) matters related to certification of compliances,
disclosures as may be prescribed;

(x) details inrespectofshares held byforeign institutional
investors; and

(xi) such other matters as maybe prescribed.

The prescribed disclosures under the Annual Return shows

significant transformation in non financial annual disclosures

and reporting by companies as compared to the existing
format.

Similar to the existing compliance certificate as stipulated

under section 383A of Companies Act, 1956 certification of

compliances has been prescribed under clause 92(1)(ix).

& Annual Return is required to be signed by :

(i) A directorand the CompanySecretary, or where there
is no Company Secretary, by a Company Secretary
in whole-time practice.

It means that now in respect of all the companies

(except one person companies and small companies),

whether private or public, listed or unlisted, the annual

return has to be signed by eithera companysecretary
in employment or by a company secretary in practice

i.e. where no Company Secretaryis appointed by the

company, the Annual Returnis compulsorilyrequired to

be signed by the Company Secretary in practice.

in addition to the above, the annual return, filed by a

listed company or by a company having such paid-up

capital and turnover as may be prescribed, shall be
certified by a company secretary in practice that the
annual return discloses the facts correctly and

(i
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adequatelyand thatthe Companyhas compliedwith all
the provisions of the Act.

It means, in case of a listed company and other
prescribed companies, even if the Annual Return is
signed by the CompanySecretary in employment,itis
further required to be certified by the Company
Secretary in Whole time practice.

(ii)In relation to a One Person Company and Small
Company, the annual return is required to be signed
by the Company Secretary, or where there is no
Company Secretary, by one director of the company.

Penalty

In case a Company Secretary in practice certifies the annual
return otherwise than in conformity with the requirements of
this section or the rules made there under, such Company
Secretary shall be punishable with fine which shall notbe less
than fifty thousand rupees but which may extend to five lakh
rupees.

Changes in shareholding of promoters and
top ten shareholders

¢ A return to be filed with the Registrar with respect to
change inthe number of shares held by promoters and top
ten shareholders (to ensure audit trail of ownership) by a
listed company.

Board's report (Clause 134

¢ Board's Report has been made more informative and
includes extensive disclosures like -

(i) extract of annualreturninthe prescribed form;

(i) companys policy on director's appointment and
remuneration including the criteria for determining
qualifications, positive attributes, independence of a
director etc. ;

(iii) a statementofdeclaration by independentdirectors;

(iv) explanations or comments by the Board on every
qualification, reservation or adverse remark or
disclaimer made bythe auditorin his report and by the
company secretary in practice in his secretarial audit
report;

(v) particulars ofloans, guarantees, orinvestments made;

(vi) particulars of contracts or arrangements entered into;

(vii) the conservation of energy, technology absorption,
foreign exchange earnings and outgo in the prescribed
manner;

(viii) statement indicating development and
implementation of a risk management policy for the
companyincluding identification therein of elements of
risk, if any, which in the opinion of the Board may
threaten the existence of the company;

(ix)the details about the policy developed and

(A
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implemented by the company on corporate social

responsibilityinitiatives taken during the year

in case of listed companies and other prescribed class

of companies, a statementindicating the mannerin

which formal annual evaluation has been made by the

Board of its own performance and that of committees

and individual directors.

& The Directors' Responsibility Statement shall also include
the statement that the directors had devised proper
systems to ensure compliance with the provisions of all
applicable laws and thatsuch systems were adequate and
operating effectively.

¢ The Boards' Reportis to be signed by the Chairperson of
the companyifhe is authorized by the Board and where he
is not so authorized, it shall be signed by at least two
directors, one of whom shall be a managing director, or by
the director where there is one director. (Clause 134).

Related Party Transactions

¢ Every contract or arrangement entered into with a related
party shall be referred to in the Board's Report along with
the justification for entering into such contract or
arrangement[Clause 188(2)].

& Any arrangement between a company and its directors in
respectofacquisition ofassets for consideration other than
cash shall require prior approval by a resolution in general
meeting and ifthe director or connected person is a director
of its holding company, approval is required to be obtained
by passing a resolution in general meeting of the holding
company [Clause 192].

& Where a one person company limited by shares or by
guarantee enters into a contract with the sole member of
the company who is also its director, the company shall,
unless the contractis in writing, ensure thatthe terms ofthe
contract or offer are contained in the memorandum or are
recorded in the minutes ofthe firstBoard meeting held after
entering into the contract. The company shall inform the
Registrar abouteverycontractentered into bythe company
and recorded in the minutes (Clause 193).

8. CORPORATE SOCIAL RESPONSIBILITY
(CLAUSE 135)

& Every company having net worth of rupees 500 crore or
more, or turnover of rupees 1000 crore or more or a net
profit of rupees 5 crore or more during any financial year
shall constitute a Corporate Social Responsibility
Committee of the Board consisting of three or more
directors, out of which at leastone director shall be an
independentdirector.

¢ The CSR Committee shall formulate and recommend
Corporate Social Responsibility Policywhich shall indicate
the activity or activities to be undertaken by the company
as specified in schedule VIland shall also recommend the
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amount of expenditure to be incurred on the CSR
activities.

The Board of every company shall ensure that the
companyspends in everyfinancial year atleast 2% of the
average net profits of the companymade during the three
immediately preceding financial years in pursuance of its
CSR policy.

Where the companyfails to spend such amount, the Board
shallinits report specify the reasons for not spending the
amount. The approach is to 'complyor explain'.

The companyshall give preference to local areas where it
operates, for spending amount earmarked for Corporate
Social Responsibility (CSR) activities.

DEPOSITS (CLAUSE 173)

A company may, subjectto the passing of a resolution in
general meeting and subject to the prescribed rules,
accept deposits from its members subject to fulfillment of
the following specified conditions:

i. passingofresolutioninageneral meeting.

i. issue of circular to members including therein a
statement showing the financial position of the
company, the creditratings obtained, the total number
of depositors and the amountdue towards depositsin
respect of any previous deposits accepted by the
companyand such other particulars in such form and
in such manner as may be prescribed.

ii. filing a copy of the circular along with such
statement with the registrar within 30 days before
the date of issue of the circular.

iv. Providing depositinsurance.

v. Certification bythe companythatithas notdefaulted in
the repayment of deposits.

vi. Provision of security in respect of deposit and
interest and creation of charge on companys
properties and assets. An amount of not less than
15% ofthe deposits maturing during a financial year
shall be deposited in deposit repayment reserve
account.

A publiccompanyhaving prescribed networth or turnover

may acceptdeposits from persons other than its members

subjectto compliance of rules as may be prescribed by

Central Government in consultation by Reserve Bank of

India. (Clause 76).

¢ The penalty for failure to repay deposit has been made

extremely stringent. Where a company fails to repay the
deposit and it is proved that the deposits had been
accepted with intent to defraud the depositors or for any
fraudulent purpose, every officer of the companywho was
responsible for the acceptance of such deposit shall,
without prejudice to liability under section 447 i.e.
punishment for fraud), be personally responsible, without
any limitation of liability, for all or any of the losses or
damages that may have been incurred by the depositors
(Clause 75).
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Stringent punishment is proposed for failure to distribute
dividend within thirty days of its declaration. (Clause 127)

10.INVESTMENT COMPANIES (CLAUSE 186)

& A company can make investment through not more than
two layers of investment companies, unless otherwise
prescribed.

¢ This shall notaffect
1 a company from acquiring any other company

incorporated in a country outside India if such other
company has investment subsidiaries beyond two
layers as perthe laws ofsuch country;

1 a subsidiary company from having any investment
subsidiary for the purposes of meeting the
requirements under any law or under any rule or
regulation framed under anylaw for the time being in
force.

& The restriction on the number of step-down subsidiary
companies has been introduced to prevent the abuse of
diversion of funds through many step-down subsidiaries.

11. COMPANY SECRETARY
Functions of Company Secretary (clause 205)

& The functions ofthe companysecretary shall include-

1 to report to the Board about compliance with the
provisions of this Act, the rules made there underand
otherlaws applicableto the company;

1 to ensure that the company complies with the
applicable secretarial standards;

1 todischarge such other duties as may be prescribed.

Secretarial Audit (Clause 204)

1 Every listed company and a company belonging to
other class of companies as may be prescribed shall
annex with its Board's report a Secretarial Audit
Report, given by a Company Secretary in Practice, in
suchform as may be prescribed.

1 It shall be the duty of the company to give all
assistance and facilities to the Company Secretaryin
Practice, for auditing the secretarial and related
records ofthe company.

1 The Board of Directors, in their report shall explain in
full any qualification or observation or other remarks
made by the Company Secretary in Practice in his
report.

1 If a company or any officer of the company or the
Company Secretary in Practice, contravenes the
provisions of this section, the company, everyofficer of
the company or the Company Secretary in Practice,
who is in default, shall be punishable with fine which
shall not be less than one lakh rupees butwhich may
extend to five lakh rupees.
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- (aspassed by the Lok Sabha on 18.12.12)

Secretarial Standards Introduced
[Clause 118(10) & 205]

¢ For the first time, the Secretarial Standards has been
introduced and provided statutory recognition

¢ Clause 118(10)readsas:
"Every companyshall observe Secretarial Standards with
respect General and Board Meetings specified by the
Institute of Company Secretaries of India constituted under
section 3 of the Company Secretaries Act, 1980 and
approved by the Central Government."

¢ Clause 205 casts duty on the Company Secretary to
ensure that the company complies with the applicable
Secretarial Standards.

& It is the beginning of a new era where non financial
standards have been given importance and statutory
recognition besides Financial Standards.

12. GENERAL MEETINGS

¢ To encourage wider participation of shareholders at
General Meetings, the Central Governmentmay prescribe
the class or classes of companiesin which amember may
exercise their vote at meetings by electronic means
[clause 108].

& One person companies have been given the option to
dispense with the requirementofholding an AGM. [clause
96(1)].

Report on annual general meeting
[clause 121]
9

Every listed company shall prepare a Report on each
Annual  General Meeting including confirmation to the effect
that the meeting was convened, held and conducted as per
the provisions of the Act and the Rules made there under.
The report shall be prepared in the manner to be prescribed.
A copy of the report shall be filed with the Registrar within
30 days of the conclusion of the AGM. Non-iling of the
report has heen made a punishable offence.

13. AUDITORS

& A company shall appoint an individual or a firm as an
auditor at annual general meeting who shall hold office till
the conclusion of sixth annual general meeting.

& However, the companyshall place the matter relating to
such appointment for ratification by members at every
annual general meeting.

& No listed companyor a companybelonging to such class
or classes of companies as may be prescribed, shall
appoint or re-appoint-

(a) anindividual as auditor for more than one term of five
consecutive years;and
(b) an auditfirm as auditor for more than two terms of five

(8
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consecutive years:
Provided that-

(i) anindividual auditor who has completed his term under
clause (a) shall not be eligible for re-appointment as
auditor in the same company for five years from the
completion of his term;

(i) an audit firm which has completed its term under
clause (b), shall not be eligible for re-appointment as
auditor in the same company for five years from the
completion of such term:

Members of a companymay resolve to provide thatin the

auditfirm appointed byit, the auditing partner and his team

shall be rotated at such intervals as may be resolved by

members .

The limitin respect of maximum number of companies in

which a person may be appointed as auditor has been

proposed as twenty companies. (clause 141)

Auditor cannot render any of the following services,

directly orindirectlyto the companyorits holding company

or subsidiary company:

Accounting and book-keeping service

Internal  audit

Design and implementation of any financial information

system

Actuarial  services

Investmentadvisoryservices

Investmentbanking services

Rendering of outsourced financial services

Management services

Other prescribed services

Internal Audit

9

Prescribed class of companies shallbe requiredto appoint
an internal auditor to conductinternal audit ofthe functions
and activities of the company. (clause 138)

Cost Audit (clause 148)

9

9

The Central Governmentafter consultation with regulatory
body maydirectclass of companies engaged in production
of such goods or providing such services as may be
prescribedto include in the books of accounts particulars
relating to utilisation of material or labour or to such other
items of cost.

If the Central Government is of the opinion, that it is
necessaryto do so, it may, direct that the audit of cost
records of class of companies, which are required to
maintain costrecords and which have a net worth of such
amount as may be prescribed or a turnover of such
amount as may be prescribed, shall be conducted in the
manner specified in the order.

‘costauditing standards'have been mandated.

14. FINANCIAL STATEMENT (CLAUSE 2(40)]

9

For the first time, the term 'financial statement' has been

6/
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defined to include:-

(i) abalancesheetas atthe end of the financial year;

(i) aprofit andloss account,or in the case of a company
carrying on any activity not for profit, an income and
expenditure account for the financial year;

(i) cashflow statementforthe financial year;

(iv) a statementofchanges in equity, if applicable; and

(v) any explanatory note annexed to, or forming part of,
any document referred to in sub-clause (i) to sub-
clause (iv):

¢ the financial statement, with respect to One Person

Company, smallcompanyand dormantcompany, maynot

include the cash flow statement;

Signing of financial statement (Clause 134)

The financial statement, including consolidated financial
statement, if any, shall be approved by the Board of directors
before they are signed on behalf of the Board at least by the
Chairpersonofthe companyauthorisedbythe Board or by two
directors out of which one shall be managing director and the
Chief Executive Officer, if he is a director in the company, the
Chief Financial Officer and the company secretary of the
company, wherever theyare appointed, orin the case ofa One
Person Company, only by one director, for submission to the
auditor for his report thereon.

15.NATIONAL FINANCIAL REPORTING
AUTHORITY (NFRA) (CLAUSE 132)

& The Central Government may be notification constitute a
National Financial Reporting Authority to provide for
matters related to accounting and auditing standards.

¢ Notwithstanding anything contained in any other law for
the time being in force, the National Financial Reporting
Authority shall-

(a) make recommendationsto the Central Governmenton
the formulation and laying down of accounting and
auditing policies and standards for adoption by
companies or class of companies or their auditors, as
the case may be;
monitor and enforce the compliance with accounting
standards and auditing standards in such manner as
may be prescribed;
oversee the quality of service of the professions
associated with ensuring compliance with such
standards, and suggest measures required for
improvement in quality of services and such other
related matters as may be prescribed; and

(d) perform such otherfunctions relating to clauses (a), (b)

and (c) as may be prescribed.

& Notwithstanding anything contained in any other law for
the time being in force, the National Financial Reporting
Authority shall-
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(as passed by the Lok Sabha on 18.12.12)

(a) have the power to investigate, either suo moto or on
a reference made to it by the Central Government,
for such class of bodies corporate or persons, in
such manner as may be prescribed into the matters
of professional or other misconduct committed by
any member or firm of chartered accountants,
registered under the Chartered Accountants Act,
1949:

Provided that no other institute or body shall initiate or

continue any proceedings in such matters of

misconduct where the National Financial Reporting

Authority has initiated an investigation under this

section;

(b) have the same powers as are vested in a civil
court under the Code of Civil Procedure, 1908, while
trying a suit.

(c) where professionalor other misconduct is proved,
have the power to make order for-

(A) imposing penaltyof -

(I) not less than one lakh rupees, but which may
extend to five times ofthe fees received, in case
of individuals; and

(I not less than ten lakh rupees, but which my
extend to ten times ofthe fees received, in case
of firms;

(B) debarring the member or the firm from engaging
himself or itself from practice as member of the
institute for a minimum period of sixmonths or for
such higher period notexceeding ten years as may
be decided by the National Financial Reporting
Authority.

Any person aggrieved by any order of the National
Financial Reporting Authority, may prefer an appeal before
the Appellate Authority constituted by the Central
Government.

16.INVESTOR PROTECTION MEASURES

L2

Issue and transfer of securities and non-payment of
dividend by listed companies, shall be administered by
SEBI by making regulations.(Clause24)

An act of fraudulent inducement of persons to invest
moneyis punishable with imprisonment for a term which
may extend to ten years and with fine which shall not be
less than three times the amountinvolved in fraud.(Clause
36)

A suit may be filed by a person who is affected by any
misleading statement or the inclusion or omission of any
matter in the Prospectus or who has invested money by
fraudulent inducement. (Clause 37).

Class action suits

9

For the first time, a provision has been made for class
action suits. It is provided that specified number of

(e
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(as assed by the Lok Sabha on 18.12.12)

member(s), depositor(s) or any class of them, may, if they
are of the opinion thatthe management or control of the
affairs of the company are being conducted in a manner
prejudicial to the interests of the companyor its members
or depositors, file an application before the Tribunal on
behalf of the members or depositors.

¢ Where the members or depositors seek any damages or
compensation ordemandanyother suitable action from or
againstan auditfirm, the liabilityshall be ofthe firm as well
as of each partner who was inwolved in making any
improper or misleading statementof particulars in the audit
report or who acted in a fraudulent, unlawful or wrongful
manner.

¢ The order passed bythe Tribunal shall be binding on the
company and all its members, depositors and auditors
including auditfirm or expertor consultantor advisor or any
other person associated with the company. (clause 245)

Serious Fraud Investigation Office
(clause 211)

Statutory status to SFIO has been proposed. Investigation
report of SFIO filed with the Court for framing of charges shall
be treated as areportfiled by a Police Officer. SFIO shall have
power to arrestin respectof certain offences of the Bill which
attract the punishment for fraud. Those offences shall be
cognizable and the person accused ofany such offence shall
be released on bail subjectto certain conditions providedin the
relevant clause of the Bill.

Stringent penalty provided for fraud related offences.

Fraud defined (Clause 447)

¢ The term "Fraud" has for the firsttime been defined in the
Bill. Any personwhois found to be guilty of fraud, shall be
punishable with imprisonmentfor a term which shallnotbe
less than six months but which may extend to ten years
and shallalso be liable to fine which shall notbe less than
the amountinvolved in the fraud, but which may extend to
three times the amount involved in the fraud.
Where the fraud in question involves public interest, the
term of imprisonment shall not be less than three years

Prohibition of insider trading

New clause has beenintroduced with respectto prohibition of
insider trading of securities. The definition of price sensitive
information has also beenincluded [clause 195].

Prohibition on Forward dealings

Directors and the key managerial personnel ofa companyare
prohibited from forward dealings in securities of the
company.(clause 194).

(8
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17.INSPECTION, ENQUIRY
AND INVESTIGATION

& A new clause has been added to provide that where in
connection with enquiry or investigation into the affairs of
the company or reference by the Central Government, or
on complaintbyspecified number of members or creditors
or any other person having a reasonable anyperson that
the transfer or disposal of funds, properties or assets is
likely to take place which is prejudicial to the interestofthe
company, then the Tribunal may order for the freezing of
such transfer,removal or disposal ofassets for a period of
three years. [clause 221]

& Another new clause seeksto provide thatthe provisions of
inspection orinvestigation applicable to Indian companies
shall also apply mutatis-mutandis to inspection or
investigation of foreign companies. (clause 228).

18. RESTRUCTURING AND LIQUIDATION

& The entire rehabilitation and liquidation process has been
made time bound.

¢ Winding up is to be resorted to only when revival is not
feasible. (clause 258).

& The Tribunal may appoint an interim administrator or a
company administrator from the panel of Company
Secretaries, CAs, CWAs, etc. maintained bythe Central
Government. [clause 259(1)].

& The Company Administrator shall prepare a scheme of
revival and rehabilitation. [clause 261(1)].

¢ |If revival scheme is not approved by the creditors, the
Tribunal shall order for winding up ofthe company. (clause
258).

& No civil court shall have jurisdiction in respect of any
matter on which Tribunal or Appellate Tribunal is
empowered. (clause 268).

19. COMPANY LIQUIDATORS (CLAUSE 275)

The Tribunal may appoint Provisional Liquidator or the
Company Liquidator from a panel maintained by the Central
Government consisting of Company Secretaries, Chartered
Accountants, Advocates and Cost Accountants.

On an appointment as provisional liquidator or Company
Liquidator, such liquidatoris requiredto file a declaration in the
prescribed form disclosing conflict of interest or lack of
independence in respect of his appointment, if any, with the
Tribunal.

Professional assistance to Company
Liquidator (CLAUSE 291)

The Company Liquidator may, with the sanction of the
Tribunal, appoint one or more professionals including
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Company Secretaries to assist him in the performance of his
duties and functions under the Act.

20.COMPOUNDING OF CERTAIN
OFFENCES (CLAUSE 441)

This clause provides for the compounding of certain offences
by Tribunal or regional director in certain cases before the
investigation has been initiated or is pending under this Act. It
further provides the procedure followed for compounding of
offence. It clause also provides penalty for any officer or other
employee ofthe companywho fails to complywith the order of
Tribunal or Regional Director.

21.NATIONAL COMPANY LAW TRIBUNAL
AND APPELLATE TRIBUNAL (CLAUSE 408
AND 410)

The Central Government shall, by notification, constitute, a
Tribunal to be known as National CompanyLaw Tribunal and
an Appellate Tribunal to be known as National Company law
Appellate Tribunal.

22. SPECIAL COURTS

¢ For the speedytrial of offences, the Central Government
has been empowered to establish special courts in
consultation with the Chief Justice ofthe High Court within
whose jurisdiction the judge is to be appointed.
(clause 435).

& All offences under this Act shall be triable by the Special
Courtestablished for the area in which the registered office
of the company in relation to which the offence is
committed or where there are more special courts than
one for such area, by such one of them as may be
specified in this behalf by the High Court concerned.
(clause 436)

& The Special Court would have the liberty to try summary
proceedings for offences punishable with imprisonment for
a term notexceeding three years, although itmayorder for
the regular trial. (clause 436).

23. MEDIATION AND CONCILIATION PANEL
(CLAUSE 442)

& The Central governmentshall maintain a panel of experts
to be called Mediation and Conciliation Panel for
mediation between the parties during the pendencyof any
proceedings before the Central Government or the
Tribunal or the Appellate Tribunal under this Act.

24.CROSS -BORDER MERGERS
(CLAUSE 234)

¢ TheBillhas allowed cross border mergers with anyforeign
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company;,

¢ The cross border merger may be made between
companies registered under this Act and companies
incorporated under jurisdiction of such countries as may
be notified by the Central Government.

25. REGISTERED VALUERS (CLAUSE 247)

& A new chapter has been inserted in relation to registered
valuers.

& Valuation in respect of any property, stock, shares,
debentures, securities, goodwill, networth or assets of a
company shall be valued by a person registered as a
valuer.

¢ The Central Government shall maintain a register of
valuers.

The valuer shall be a person having
experience and registered as a valuer in such manner
such terms and conditions as may be prescribed.

26.POWER TO EXEMPT CLASS OR CLASSES
OF COMPANIES FROM PROVISIONS OF
THIS ACT (CLAUSE 462)

& The Central Government may in the public interest, by
notification direct that any provisions of this Act:
1. shall not apply to such class or classes of companies; or
2. shal apply to class or classes of companies with such
exceptions, modifications and adaptations as may be
specified in the notification.
¢ The notification in draft to be laid in both the Houses of
Parliament for a period of 30 days.
¢ Houses maydisapprove or modify.

27.ADJUDICATION OF PENALTY
(CLAUSE 454)

The Central governmentmayby an order publishin the Official
Gazette, appointas many officers of the Central Government,
not below the rank of Registrar, as adjudicating officers for
adjudicating penalty under the provisions of this Bill in the
manner as may be prescribed.

such qualification and
and on

-

Disclaimer:

This document has been prepared on
the basis of Companies Bill, 2012 as
passed by the Lok Sabha on 18th
December, 2012. The Institute of
Company Secretaries of India does not
own the responsibility of any error or
omission. The users and readers are
advised to cross check with the original
Bill before acting upon this document.

(5

CHARTERED SECRETAR






	61
	62
	63
	64
	65
	66
	67
	68
	69
	70

