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THE INDIAN COMPANIES ACT, 1956
BASIC CONCEPT

1. What is the meaning of a Company?
The word company means an association formed hwrdar of persons for some common object.

When such an association of persons is registemdéruthe companies act, it becomes an artificiabqre with perpetual
succession and common seal.

2. How is a company defined?

According to sec. 3(1) (i) of the company act, 1958 company is defined as, ‘a company formed andsteggd under this
act or an existing company.’” An existing companyane ‘a company formed and regi nder anhefprevious
company laws.’

The definition given by the companies’ act does define the company clearly as tc
U.S.A. has defined the term company, as ‘a compargy person, ial, invisible

contemplation of the law. Being a mere creaturdawof, it posse
confers upon it either expressly or as inciderdais very existence.’

e Marshall of
only in the
f its creation

3. What are the characteristics of the company?
The following are the characteristics of the comypan

r incorporated. The minimum
and two in case of peicampany.

1. Incorporated Association: Under the Companies Act
numbers of persons required for incorporation ax@s i

Limited Liability: the liability of its mem i i lue of the shares held by them or guarantee
given by them.
Separate Property: Company is en om its members.

Transferability of Shares: Shares o freely transferable twimakes the life of the company

7. an artificial judicial person,ist not affected by the death, insolvency or
ome andb@estmay go out but the company can go on forever.

8. ignature of the comyphecause a company cannot sign like a natural
person.

9. @ne of the consequences of separate legal estityat a company

4,

A compa and is distinct frosnnitembers. This principle is regarded as a cudnia veil between the

company a protecting the later frbm ltabilities of the former. This veil is the comate veil and is

impassable as al
5. What is meant by Lifting of the Corporate Veil?

As per the judicial point of view, a company isegparate legal entity different from its membersasean Vs. Saloman & co.
Ltd.). When there are cases of dishonesty and filande in incorporation, the law lifts the veil.iSveil is a fictional vell

and not a wall between the company and its memlhdftsng the corporate veil may be defined as loakibehind the
company as a legal person and identifying the pesrscho are behind the scene and are responsibladgereparation of
fraud.

The circumstances under which the court mayH#gtdorporate veil may be broadly divided into faling two heads:-
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1. Judicial Interpretation
2. Statutory Provision
1. Judicial Interpretation: following are the cases under which the court Hesllthe corporate veil:-

a. Avoidance of welfare legislation:Where the device of incorporation is used for réuy¢he amount to be
paid by way of bonus to the workmen, the SupremerCean upheld the lifting of the veil to look &etreal transactions:
[workmen of Associated Rubber Industry Vs. AssagiaRubber Co.]

b. Protection of RevenueWhere the medium of the company has been usadxXavasion or to circumvent tax
obligation, courts have lifted the veil and lookedhe realities of situation [In Sir Dinashaw Makjee Petit]

c.Where company is a shamWhen the court finds that company is a mere
illegal or improper purpose, it may lift veil. Theading case on this was P.N.B. Fin

m.and is used for some
Rl, where a person

d.Where the company is acting as the agent of th ed to act as an
agent of its shareholders or of another compamllibe responsible
case whether the company is acting as agent feh#eeholders.

tion of fact every

e.Determination of character: Test of control is ado tis conducted with enemy

yrgralted by enemy aliens.

Consequently a company registered in England magli nts or the persons in defenmtrols of its

affair are alien.

f. Provision of fraud or improper cond
where it is shown the company is formed f
Horne]

d the separate existencéhefcompany,
ory obligations [Gilford MbtCo. Ltd. V.

2. Statutory Provision : cases are as fi
a.

e [set47]: When the bills of exchange, promissory note, ckeqgu
hef tompany or any other person on behalf of thepamy, and the
ntiondthen the person who signed the instrument willpbesonally
is paid by the pany.

on money [sec69]: In case of issue of shares by a company to thécpifithe company is
um subscription within 12¢/¢l from the first issue of the prospectus thamalhey received
Il have to be returned. If #mount is not refunded within 10 days, the directall be liable to
repay the money with interest at the rate of 6%gmeum.

d. Fraudulent trading [sec. 542];On the winding up procedure of the company, ifsifaund that any business of the
company has been carried on to defraud creditoesgdurt shall declare those persons personallielifor the debts and
other liabilities of the company.

e. Group accounts [sec212]: Where the company has subsidiaries and group ats;adhan the principle of separate legal
entity may be disregarded. Along with the own grafid loss account and balance sheet, subsidarggroup accounts
have also to be laid down.

Thus, these are the circumstances were the velbedifted.
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6. What are the various types of companies?

Generally there are two common types of compant@stware registered under this Act, they are:-
1. Private company

2. Public company

However, there are other types of companies whielshown as under:-

1. Chartered Companies:The companies which are incorporated by a chartertgd by the “Crown” in exercise of royal
prerogative Eg. East India Company.

2. Statutory Companies: The companies incorporated by means of Statuspe€ial Act of the parliament or any State
Legislative Eg. RBI, LIC etc.

3. Registered CompaniesThe companies registered under the companies 866 ar

ies Act.
Registered Companies are of the following types:

COMPANIES

1 1
INCORPORA UNINCORPO
D RATED

1
CHARTERED STATUTORY REGISTEREL
COMPANTIE| |COMPANIES| | COMPANIES

UNLIMITED

COMPANY
PUBLIC PRIVATE LIMITED BY
COMPANY COMPANY GUARANTEE SHARES
PRIVATE PUBLIC PRIVATE
COMPANY COMPANY COMPANY

ompanies in which the liability of the mentdhare limited by the
aid on theestespectively held by them.

PRIVATE

7. What is meant by a private company?
According to Section 3(1) (iii) as amended by thenpanies (amended) Act, 2000, a private companynsiea

A company which has a minimum paid up capitald takh rupees, or such higher paid up capitalasime prescribed
by its articles provides for the following restrants.

1. Restricts the rights of members to transfer theesha
2. Limits the number of its members to fifty and

3. Prohibits any invitation to the public to subscribeany shares or debentures of the company.
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4. Prohibits any invitation or acceptance of depasitf persons other than its members, director’si@r telatives.

However, u/s. 25, companies not for profit havenbexempted from the provision of minimum paid upitad of Rs. 1
lakh.

8. How is a Public company defined?

According to sec, 3(1) (iv) as amended by the cangsa(amended) Act, 2000, a public company means:
A company which:-

1. Is not a private company

2. Has a minimum paid-up capital of Five lakh Rupeesuzh higher paid-up capital as may be prescribed.

3. Is a private company, which is a subsidiary of hliguicompany.
9. What is meant by Holding and Subsidiary company?

A company which controls another company is knowstte holdi
subsidiary company.

company ntraethe

Section 4, provides that:-

A company is a holding company if it
1. Controls the composition of board of directors wbéther company.
2. Holds more than half of the nominal value of equsitare
3. Is a subsidiary of any company which is in twiruasdi
Restrictions:

If it is authorized by the memorandum only the ber of another companyridr section
42(1) a company excepts in certain specifie of its holding companynyf @lotment or
transfer of shares takes place in a company.su ubsidiary it will beid.

1. Where, the subsidiary is concerned

Where the subsidiary is c ding company or a subsidiary or it isdfierally interested

icontained in sub-section (1) can be extend¢bet@ases where a
shares in the holding company in its own ndmethrough its

company having any meshiygiinterest in the holding company which is eitleited by
mpany whether it hglsaae capital or not the prohibition containedhi@ sub-section (1) shall

10. Which financial institutions are regarded as PublicFinancial Institution?

According to section 4A of the companies Act, 1a56& following institutions will be regarded as HabFinancial
Institutions :-

1. The Industrial Development Bank Of India.

2. The Industrial Credit And Investment Corporationl@fia
3. The Life Insurance Corporation Of India.

4. The Unit Trust Of India

5. The Industrial Finance Corporation Of India.
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The Infrastructure Development Finance Company Ltd.

The Reconstruction Company Or The Securitizatiom@any that has been recognised under the sectidtizand
Reconstruction of Financial Assets and Enforceroé®ecurity Interest Act, 2002.

According to section 4A(2) the Central Governmeat the power to add or increase to the instituiginthe addition
can be done only when the notification or it isegivin the official gazette. The institution wik ladded to existing list

on when they fulfill the following two conditions:

(a) It must have been established or constituted nder any Central Act, or

(b) Not less than 51% of the paid up share capitalohsn institution is held or controlled by the €@ahGovernment. Till

now Central Government has specified 39 instititnbe public financial institutions.

The Oriental Fire And General Insurance Companyiteith
The National Insurance Company Ltd

Export Import Bank Of India.

The Shipping And Credit And Investment Company 1@fi
National Housing Bank

2N S o

Small Industrial Development Bank Of India.
7. NABARD etc.

11. What is the difference between a private company &

thare :-

f

er

Sr. Basis Section Private section
1. Formulation of 149 fAfter receiving the certificate o
company incorporation
2 Minimum  no. of 12(2) Two
members to form a
company
3 Maximum no. Of] Fifty
members
4. Minimum  paid ive lakhs rupees or such highe®ne lakhs rupees of such high
capi ital as may be prescribed. capital as may be prescribed.
5. Two
6. e for more than 12approvaNo such restriction.
Government  is
7. 252(1) Applicable if the company’s paid-Not applicable.
up capital is Rs.5 Crore or more
and having at least one thousand
small shareholders.
8. Appointment of causal 252(1) Applicable, subject to arlyNot applicable
directors regulation in the articles of the
company.
9. Subscription of sharesg 3(1) No such restrictions Prohibits any invitation to th
public to subscribe for any shar
in or debenture of the company.’
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10. Issue of share warrants 114(1) Can issue dutgeauthorization| Not applicable
in the articles of the companies,
with the previous approval df
Central Government and in respect
of fully paid up shares

11. Further issue of capital 81 Applicable, subjettt certain| Not applicable
exceptions.
12. Audit committee 292A Applicable to every publitNot applicable

company whose paid-up capital |is
not less than five crores of rupees
13. Statutory meeting 165 Shall hold within a périaf not
less than one months the d
at which the comp itl

commence busines

14. Quorum for a general 174(1) Five members persona nally present

meeting
15. Appointment of proxy 176(1) to accept more tha
one proxy for each member.
12. What are the privileges available to a Private Coma

A private company may be formed by only 2
A private company can commence busin
Minimum capital contribution require
A private co. can allot shares befo
Prospectus and statement in lieu of
A private company is not

A private company ne

© © N o 0k~ wDbdPR

red quorum for general imget

15. A private ¢ ay call and hold its general tingeby giving a notice shorter than 21 clear days.

16. A private company may remunerate the Managerialgrerel by a profit percentage which can be higten tL1%.
17. Profit and Loss of a private company need not tsmbde open to public.

18. Rotational retirement of directors is not applieatd private company.

19. Directors are not required to file with the regastritheir consent to act as directors.

20. No approval of Central Government is required fop@intment of a whole time director or managingedior.

21. No restriction applies on directors, regardingribeof companies he can be appointed as directors.

22. Loans to directors are not prohibited.
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23. A private company is free to make its own provisiomespect of method of determining net profit femuneration.

24. The provisions of Sec. 372(A) with respect to idempany investment do not apply to private comgsni

25. The Company law board is not empowered to interterprevent change in Board of Directors.
(i) Default of complying with the condition constituting a private company :If contravention is made in fulfilling
the provisions contained in Sec. 3(i)(iii), the qmany will loose all the privileges and exemptionegi to it by the
companies Act, 1956 and the act shall apply ts if & were not a private company [section 43]
But there is a solution to the problem. The sohluii® that the company can apply to the Company Baward for the
relief. If company is in a position to satisfy ti@mpany Law Board that the failure in compliancehwtihe said
requirement was not deliberate but was accidehtai the CLB may relive the Compa
grounds to grant relief should be just and equitdptovision to section 43).

om.such conseges. The

the minimum
imn limit.
While the number is 50 reduced, and the comparnmjesaon b Brson who is

a member of during that time shall be personadiplé for the pa aaomg and will be
severally sued there for.  (section 45)

(i) Consequences of membership falling below legal mmum: In the case ¢

13. How is a Public Company converted into a Private
The Company Act does not allow a Public Compan
conversion. The conversion can take place in fd

1. A Public company can be converted into
mentioned in section 3(i)(iii).

articles, incorporating theeé restrictions,

Approval of the central governme any into a private company

Special resolution is to be passed w al of the Central Govegntrfor conversion.
The word private Ltd. is us
\aimpany does not affect the identity of the company

14. What is visions bthe companies Act, 1956 for converting a privateompany

si@nprivate company into a public company takesgsda

=W N e

ction 43, if a default is made iCmpdying the statutory requirement as laid down acti®n

3(i)(iii) of the act, a private company gets congdrinto a public company automatically (that ig fermits free
transferability of shares, if its membership exaseB or when it extends invitation to the publicstdoscribe to
shares or debentures or to make deposits.)

(i)  As a result of this the private company will notddde to enjoy the privileges and exemptions caateon it
and the provisions of the companies Act shall apply as if it were a public company.

(i)  Further, if the company wants to remain a privatgany, than it should apply to the Company LawrBdar
relief.

(iv) However, the CLB on being satisfied, that the falto comply with the condition was accidental oedo

inadvertence or to some other reason, it may gedief from such consequences, as aforesaid.
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(v)  The relief may be granted on grounds, which the @&d8s just and equitable.

2. Conversion by the operation of Law:There are four circumstances mentioned in sect®h which would force a
private company to become a public company. They-ar

(i)  Where 25% or more its paid-up share capital is bgldne or more bodies corporate or public company.
(i)  Where the average annual turnover is not less2bamores for three consecutive financial years.
(i)  Where a private company holds out not less than @b#te paid-up share capital of a public company.

(iv)  Where the private company accepts by invitationrearews deposits from the public, other than from it
members or directors and their relatives, thanptfieate company will become a public company, thy d
accepts the deposits.

Note:- the Companies (amended) Act 2000 has bydoging sub section (ii made teetion

inoperative except sub section 2A.
3. Conversion by choice:A private company may be its own ¢
this purpose are as follows:

ecessary for

(i) Special Resolution: A private company desiring to become p
from its articles the requirement of section 3i{)(iA copy of resoluti
companies within 30 day

esolution, deleting
ust be filethwthe Registrar of

(ii) Increase in number of directors (section 252)If the n an threshduld be raised to

three.
7, it shbveldaised to 7.
atis Rs. 5 Lakhs

(v) According to section 44(1)(b), a prospec : tus in the prescribed f@ohedule 1V) must
be filed with the registrar with 30 day; olution.

(i) Increase in membership (section 12)f the numbers o

(iv) Raising of paid up capital to the minimum, p

(vi) Every prospectus files under sub
reports specified in part Il of that sch

ed in part | or schedyland sets out the

(vii) The statement in lieu of p i orm and contain particular set out in éfthe IV [section

44(2)(b)]
(viii) If the companykesaa default, than they shall be punishable wifim@ which
may € whighdefault continues.

statement in lieu of prospectus, than the peesdhorized shall be
mepto 2 years or both.

er @omsrcome together with a view to exploit somermss opportunity.

private company amy persons or more and for a public company amgrs@ersons or more

requirements, i of registration.

The memorandum for registration of a company shbelghresented to the registrar of the state in lwihie business office
of the company is to be situated.

Documents to be filed with the registrar:-
Application for availability of name
Memorandum of Association

Avrticles of Association

e

Copy of proposed agreement
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Statement on nominal capital
Address of the registered office
List of directors and their consent

Undertaking to take up qualification shares

© 0 N o v

Statutory declaration
When the Registrar of Companies is satisfied byfited documents, he registers the company andeplés name on
the register of companies. If there are small defét the documents, the registrar can get it fiedtiand then get the
company registered. But, if there is a materiabdethe may refuse for registration.
Restrictive conditions on the basis of which a congmy may be incorporated as a pri
of restriction with which a private company is ingorated under the companies Act,

any The conditions

1. Every private company should have paid up capft&®s 1 Lakh or such higher
The right to transfer share is restricted
The number of members is limited to 50 excluding past and irs odbmpany.

Prohibition on inviting public to subscribe to astyares or debentur

o~ 0D

Prohibition on invitation or acceptance of dep@rsitn person other tha
3(i)(iii) of companies Act, 1956].
16. What is the procedure for registration of Non-profit Or, pany~

irectors @i tielatives [section

Association not for profit: An “Association not for profit”
commerce, art, science, charily, religion or otheeful soci
company under the companies Act. When suc
liability, they must be granted a license by th

h is formed not for earning profit but for
sociations may grnogbe registered as a
red as a company asgacty with limited

As per section 13, the name of a li
the words ‘Private Limited’ in case
registration under a licence granted by t
Private Limited to its name.

ited’ in case of a publompany and with
companies Act, 1956 howellws the
iation not for profit withited or the words

Condition for the grant of o conditions are satisfiearhonly the Central Government will

impromoting its objects and to prohibits the paytnof any dividend to

@icommerce, science, religion charity or for otheeful object.

s aiféllad, the Central Government may by licence dir¢hat the
ititeliriability, without the addition to its name tife word “Limited” or
n getting itself retgred it enjoys all the privileges and is subfedll types of obligation of

The Centr nment will grant licence on suonditions and subject to such regulations as itkhifit. The
association will be bound to follow the conditioausd regulation on which the licence is granted. Teatral Government
has the power to revoke the licence at any tiner gft/ing an opportunity to the company for beirgiu.

Procedure for registration of a Company under sectin 25:

1. As per section 25 the first step is that the pr@anatust apply to the Central Government for a lieen

2. The second step for the registration of a compartlgdt the promoters must fulfill all the conditsosubject to which the
licence is to be issued.

3. Thereafter he should apply to the registrar of canigs for the incorporation of a company in samg asthe other

companies are registered i.e. filling the documékesMOA, AOA, list of first director, declaratioim prescribed form.
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17. What is Certificate of Incorporation?
On registration of the company when the documesusired for registration of a proposed company filed by the
company along with the necessary fees. The regisfr&@ompanies issues a Certificate that the comparincorporated.
This certificate is called Certificate of Incorptiom. In case of a limited company the fact tha dompany is limited is
mentioned in the certificate [section 34]

A certificate of incorporation is conclusive as @ administrative act relating to incorporationdaas to date of
incorporation.
The following are the effect of incorporation:-

1. It becomes a body corporate distinct from its memmbe

It has a perpetual succession and a common seal
A company can sue and be sued in its own name

The debts of company are the liabilities of the pany only

o 0D

The property of the company belongs to the compgartynot to
Therefore, the certificate of incorporation is cloiseve evidence.
18. When can a company commence its business?

A private company can begin its business immediadter
company cannot start its business after incorpmratinless i
the provision of section 149 of the companies Atte met
company has issued a prospectus or not.

poration.héfeas, a public
e. The mamy may comply with
certificate varieshwiite fact whether the
If the company has share capital and the prosp not commence its businesil:-
1. Shares up to the amount  of minimum s the company.

2. Every director has paid up the appli s taken

3. No money is to be repaid to the a ermission for the shaede dealt in any
recognised stock exchange

4. A statutory declaration d as been complied with[section 149(1)]

Where the company has ectuls:the company has a share capital but has notdsauprospectus to the

public, it s

1.

2 fatment money on the shares taken by him

3 ieectors of the secretary or where the comparsyritd appointed a

complied with the aforesaitlitions, the registrar of Companies will issueedtificate to

19. Who is a Promoter?
The “Promoter” is a person who brings a company @xistence.

A promoter is one who undertakes to form a compaitly reference to a given object and to set it gad who takes the
necessary steps to accomplish that purpose.

The Promoters of a company decide the scope diubimess activity. They are not the agent of then@my.
OBJECTIVE QUESTIONS

1. A certificate of incorporation issued by the Registof Companies is not valid if all the signatucéghe subscribers to
memorandum of association have been forged.

https://www.facebook.com/icainews




Page 11 of 100

Ans: False: According to section 35 of the companies Act, 185ertificate of incorporation given by the regstshall be
conclusive evidence that all the requirement of thit with respect of Registration have been coesplvith. Accordingly
even if all the signatures of the subscribers éonttemorandum of association have been forged traiiis of company will
remain valid, if the registrar of companies issaazbrtificate of incorporation.

DESCRIPTIVE QUESTIONS
1. What is meant be “deemed public company”? Under whiacircumstances a private company may be treated by

the law as “deemed public company”? What are the sgxial privileges and exemptions enjoyed by such cq@anies as
compared to other public companies under the compaes Act, 19567

Ans: Section 43A was introduced in 1960, in whicprizgate company is converted in to a d pudiopany with the
fulfillment of some condition. A deemed public coamy is neither a private compa ublicnpany but a
company, in a third category.

According to section 43A, a private company willdeemed as public
1. When the private company holds 25% or more of did pp ca
When the average turnover for the last three canisecyears is

When the deposits are invited from the public tigtoan advertiseme

El S

When the private company has public company ashiseholde
share capital.

There are some other features also with the helghath
The number of members may be below the statutony equired for a company.
A statement in lieu of prospectus is to be fil
Their article may contain provisions of se

By virtue of section 43A of the Act
becoming public company.

2. Explain the consequences and reme

A private company has ¢ ction 3(i)(iii) (redefinition of a private company) of the
companies Act, 1956.

2 tered aspublic company is reduced to five.
Ans: (i) d stituting a private company: if contravention is made in fulfilling the
provisions a ni\ct, 1956 and the Act shall apply to it as ifvére not a private
company [

But t olutis that the company can apply to the company Baard for the
relief. If is i i fApany Law Board that the failure in compliance wilie said requirement

was not cidental than the @lay relieve the company from such consequencesgiidhends to grant

itable (provisioneot®n 43)
mbership falling below legahinimum: In the case of the public company the minimum numbe
required is 7. The number of member in this casedsiced to 5 that are below the minimum limit. Whhe number is 50
reduced and the company carries on business foe than six months than every person who is a mewbduring that
time shall be personally liable for the paymentshaf whole debts of the company and will be sdiyesaied therefore
(section 45)

To overcome this problem the existing members rirassfer some of the shares to some nomineeder persons and
thereby increase the numbers of the company, op taore than 7 within the time mentioned.

3. Define a private company.
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Ans: Private company :According to section 3(i)(iii) of the Companies (Anded) Act, 2000 a private means a company
which has a minimum paid up capital of one lakheesp or such higher paid-up capital as may be pbescby and its
articles provide for the following restriction:

1. Restricts the right to transfer its shares if any.

2. Prohibits any invitation to the public to subscrfbeany shares or debentures of the company.

3. Limits the number of its members to 50 not inclygits employees members (present part).

4. Examine the position of the following with regard b membership in a company : (i) An insolvent (ii) Brtnership
Firm.

(i) An Insolvent: An insolvent can remain the member of the compasyong as his

members. He is a member and is in a position te gaéen though his shares vest with

ears in the register of

(i) Partnership Firm: A partnership firm is an unincorporated associgtia firm i such it cannot
become the member of the company. But the firm loakl shar indivi nas joint
shareholders.

5. Explain clearly the concept of “Perpetual Successij and “Com
under the Companies Act, 1956

ny incomporated

Ans: Unlike a natural person a company never dids.an entity wi
not depend upon the life of any of its memberss ihdepende
mental disorder or retirement of a member doesffett the
of law and can be put to an end only by the prooétswv. M
unless it is wound up. The companies continuo

. The dif the company does
ers. BEtvendeath, insolvency,
e of the company. dréated by the process
d go out the compaiiycaiiry on to exist
are dead.

A company is of perpetual succession in
to exist.

in the membership ofttrapany it persist

Common Seal:Since a company has
seal which is used as a substitute for its

ne on a contract. So it takes thp béthe

the company.

6. What is meant by ny? State the silarities and dissimilarities between the Guarantee

Ans: Mea iti ompany withtéch liability, it can be limited Guarantee Compdny
shares or b pemies Act, 1956 defines as a company having ittiglity of its
#oassets of the company in the event of its be&imgnd up. Thus, the
ingted by a stipulated amount mentioned in the mendum. The

y*and the “company having shapital” are legal personality and limited liabilitih case of the later
company, the members’ liability is limited by theaunt remaining unpaid on the shares, which eaahbee holds, both of
them have to state this fact in their memoranduahtthe members’ liability is limited.

Dissimilarities between the Guarantee Company andhe Company having share capital:Dissimilarities between the
Guarantee company and the company having sharélk#ptihat in the former case the members maydiled upon to

discharge their liability only after commencemehth® winding up and only subject to certain coiadis; but in later case,
they may be called upon to do so at any time, eidheng the company’s life or during its winding.u
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7. What will be the consequence in case if a privatempany incorporated under the provisions of Indiancompanies
Act, 1956 defaults in complying with conditions costituting a private Company in terms of section 3{j(iii) of the
companies Act, 1956.

Ans: Definition of a private company is given undection 3(i)(iii) as follows:

Private companymeans a company which has a minimum paid up cagfitahe lakh rupees and which by its articles (a)
Restricts the right to transfer its shares

(a) Limits the number of its members to 50, exalgdcmployee member and ex-employees.
(b) Prohibits issue of its shares or debenturéegublic.
(c) prohibits acceptance of deposits from persaherdhan its members, directors

According to section 43 of the companies Act, 1856 private company makes inghwatny of the
above mentioned conditions, the company shall becaprivate company, provided t t may on the
application of the company, on such consequencafassaid.

If a private company is converted into a public pamy, it will

1. Change name clause of memorandum of associatioelbiing

2. Increase authorized capital and paid up capitabups. 5 Lakhs, i

3. Increase its directors to three

4. Increase its numbers of members, to seven.

5. Delete those clauses from articles which are nitea

6. Give notice to ROC.
1. The registrar of companies issued a Cer lly on 8" January, 1999, by mistake, the
Certificate was dates “8' January 19997 ori" January,1999. Could the allotment

be declared void on this ground that it
Ans: The allotment of shares cannot be de to the section 35 of the companies 1956 a certificate of
incorporation issued by th
requirement of the Act ha ithinrérsect of registration.

ry could not declare to be void on the grahatit was made before
will not be considered a conclusive evideasall the objects of the

company
2. MR. es to floaa company for charitable purpose, as permissible nder
section 2 Act, 1956. He seeks yadvice about the procedure to be followed to giveffect to the

Ans: As per se f the companies Act, 1956 if@eatral Government is satisfied that an associatido be formed
for promoting commerce, art, science, charity oy ather useful object and prohibits payment of aiyidend to its

members, it may by license direct that the assiociahay be registered as a limited company witlaldition to its name the
word limited or words Private Limited as the casayrbe. The licence may be granted by the Centrakfdment on such
conditions and subject to such regulation as thetr@eGovernment thinks fit and the conditions nimy inserted in the
memorandum of association and Articles of assaiaif the company it so directed by the Central &oment.

Procedure to obtain licence -In terms of section 25 of the Act and provisionstleé companies Regulation, 1956 the
following procedures are to be followed for incoratiion of a company for charitable purpose.
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1. The name of the company should be finalized andircoation of availability of the name should be aibed from the
Registrar of Companies as in the case of other aniep i.e. by applying in form no 1A.

2. The memorandum of association and the Articlesssbeiation shall be prepared keeping in view ofgtwvisions of
section 25 of the Act.

3. An application to the regional Director should bada for issuance of a licence under section 25hefAct for
incorporation of the company without the word ‘Lied’ of ‘Private limited’. The power of the Centi@bvernment has
been delegated to the Regional Director. The agiidic shall be accomplished by the following docotee

3 copies of the Memorandum of association and kiof association of the company.

=3

3 copies of the list containing name, address, paiion of the promoters, propos tors, naofethe other

companies where those persons are director oghehpositions.

A statement showing the assets and liabilitiehiefdompany as on the date of a
A statement of estimated future incomes and expensdi with th

A statement giving brief description of the workngo

=~ o o 0

A declaration by an advocate of the Supreme CauHigh Court
practice certifying that the requirements of thet Aad the regulati
registration of application.

ompaegr&tary in
omplied with irpees with the

A declaration by each person who are making théicatj
h. A statement specifying the ground on which the iepfi
i. Documents showing the payment of the requisite fe

4. 3 copies of the report and accounts of t year and if exists for legban 2 years,

he Registrar of Companie

9.

10. eafter incorporate the dmmd set out by the Regional Director in the Meamatum of
of association of the canypand print the same.

11. All docume emorandum of association antickes of association of the company, the declaraith Form 1 etc.

which are required under section 33 of the Actificorporation of a company together with the copthe licence shall
be filed with the Registrar of Companies.

12. The Registrar of Companies if satisfied shall tlesne necessary certificate of incorporation.

MEMORANDUM AND ARTICLES OF ASSOCIATION
1. What is Memorandum of association?
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As per section 2(28) of the Companies Act, 1956¢efiMrandum” means “Memorandum of Association of emgany as
originally framed and altered from time to time pmrsuance of any provisions of company laws orhi§ #Act”. This
definition does not give any idea as to what memduan really is.

According to Palmar, “the Memorandum of Associatie a document of great importance in relatioth® proposed
company. It contains the objects for which the camypis formed and therefore identifies the possblepe of its operations
beyond which its action cannot go. It defines adl a® confines the power of company. If anythinglane beyond these
power that will be ultra vires the Company and savThus, it is evident that the memorandum isaiharter and defines the
limitation of the power of a company.

Requirement to be stated in the memorandumAccording to section 1, for the incorporation
at least 7 persons in case of the public compadyaafeast 2 persons in case of the pri
Memorandum of a limited company to contain thediwihg clauses:-

ttompany, there must be
ion 13 requires the

1. The name of the company with limited as the lastdwn case of ic limi Limited as
the last word in the case of a Private Limited Camp

The state in which the registered office of the pany is to be si
The objects of the company must be separated obh&sis :-

(i) The main objects of the company to be pursued byctimpany o
fulfillment of the main object

ion and objects incidletd be

(i) Other objects which are not included above.

The amount of authorized share capital divided &htar
The liability of members is limited if the compaisylimi uarantee.
In case of companies with objects not co se territories the abpdend.
Clause 4 and 5 will not be included i n unlimited company.

hould state that each mesnbedertakes
ile he is a membewitiin one year after he

In case of a company limited by
to contribute to the asset of the compan
ceases to be a member for —

1. Payment of debts of t

costsrges and expenses of winding up and

3. themss| such amount as may be required not exceedspugeified

2.

There are

1. Nam i any te gsahame. A company to establish its identity hheve a name.
But no co C egistered by name whicthé opinion too of the Central Government is wirddle and is
identical wi resemble the namaifexisting company [u/s. 20]. Every public comparust use the word

limited after its d every private companyginuse the word private limited after its name.

2. The registered office clause: it is a clause, wisities the name of the state where the registéfied of the company
is to be situated. The two reasons for which tigéstered office clause is important are as follews:

(i) It ascertains the domicile and the nationalityhef tompany.

(i) Itis a place where various registers relatingheocompany are kept and to which all the messagésiotices must
be sent.

The notice of registered office should be givenhimit10 days from the date of incorporation, to fRegistrar of
Companies.
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3. The Object Clause:- It is one of the most esseakialse in the Memorandum of Association of a camggzecause it not
only depicts the objects but also helps in deteimgitthe extent of the powers which the company exercise in order to
achieve the object or objects.

4. The liability clause: It is a clause, which staifes nature of the liability of the members. In cafa company limited by
shares, the liability extends only to the amourpaid on the shares taken. In case of a companyelintly guarantee the
members are liable only to the extent of the amaunatertaken to be contributed by them to the assfetise company in

event of its being wound up.

5. Capital Clause: It is a clause which state the amotithe share capital with which the companyeigistered. And the
number of shares into which the capital is divided the amount of each share. It states the ligyibbbd which the company
cannot go.

6. Association or Subscription clause: The Associatitause generally works in “whet several
persons whose names and addresses are subscréettsirous of being formed saaof the
Memorandum of Association and we respectively agoe¢ake t i mpany set
opposite our respective names”.

Each subscriber to the Memorandum should pay fostares for w
3. How is a Memorandum of Association altered?

1. Alteration of name clause:section 21 provides that the
special Resolution at a general meeting of the emy@nd
no approval of the Central Government is neceséding ch
“private” (i.e. when public company is convertetbia priva

ed at any time by passing a
roval of the Centrav&omment. However,

s only the additiordeletion of the word
rsa).

Procedure:

The application for change of name i istrar of Companies in Form 1Aghith the
prescribed fees to ascertain availability name so allowgdikx months.

The change must be communicat [ form 23 prescribed under tmenpanies
(Central Government’s) General Rules an days of the passing thereof. Thergd@in name shall be

the Central Government in thigslieh

panyteriirst registration or on its registration bynaw name has been
tral Government, is identical with or too clgselsembles the name of
rigy passing an ordinary resolution and by obitgitihe approval of
company may change its name by following fioeegaid procedure,
ietor of a trade mark and in the opinion & @entral Government,
e mark of such proprietor under the Trade Mauts 1999.
ies will enter the new namehe register in place of the old name and dhalle a fresh
certificate o vith necessary altemafsection 23(1)]

The change© e becomes effective on the idsinest certificate on incorporation. The RegiswhCompanies will
also make the necessary alteration in the MemorarafuAssociation of the company.  [Section 2B(2
2. Alteration of Registered Office Clausethe change of the Registered office may include:-

(i) Change of registered office from one place to agotece in the same city, town

(i) Change of registered office from one town to anotben in the same state

(i) Change of registered office from one state to astodtate is possible by alteration in the Memoramdof

Association.

Procedure:
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Following are the procedure for the change of dwgstered office:

(i) For the alteration of this clause, a special ragmiushould be given by the company [section 17(A)] Advertisement
should be given by the company in the newspapah&declaration of the change proposed to be rmadalso a notice
to the state Government (Rule 36 of CLB Rules 19&BXhe shareholders should be informed abobyithe notice.

(i) The alteration of the provision of Memorandum of@siation relating to the change of the registafide from one
state to another state shall take effect only whisnconfirmed by CLB on petition [section 17(2)]

(i) The company Law Board before giving confirmatiorthe alteration must get itself satisfied that shéficient notices
have been delivered to every person whose intaii#die affected by the alteration. And that theéropn of the creditor
of the company has been obtained or their delhttaons have been discharged or secu

(v) An order confirming the alteration must be giventhg Comp i think fit
[section 17(5)]

(vi) A regard is given by Company Law Board to the rigidl interest of of timepany. [section
17(6)]

(vii) A certified copy of the order of Company Law Boaahfi
registrar within 3 months from the date of ordewngiwi
18(1)(a)]

(viii) The certificate will be conclusive evidence th

led by the quany with the
of Memorandum of Assooiati[section

ave been fulfilled [section 18(2)]

(ix) All the records of the company shall then ompanies of the statehich the registered

office of the company is transferred [section
(X) The alteration becomes void and in nths. [section 19]
3. Alteration of Object clause: section oweosrgany to alter its articles by passing
special Resolution . A compan so far as it is necessary for any efftilowing purposes
given below:-

(i) Tocarryoni i ly or nedfieiently [section 17(1)(a)]

(i) Toat d mdaestion 17(1)(b)]
(i) Toen gection 17(1)(c)]
(iv) To carr i guoistances may be conveniently or advantageouslyicea with

of the objec cifieithe memorandum [section 17(1)(e)]
hole or any part ofuhdertaking to the company [section 17(1)(f)]
(vii) To ama other company or body odques [section 17(1)(g)]
Procedure:
To alter the object of the company, a special tgsni is to be passed at a general meeting.

A printed or a typewritten copy of the special taion is required to be filled with the Registrair Companies within 30
days of the passing thereof.

The Registrar of Companies will register the docatm@nd issue within one month, a certificate whigh be conclusive
evidence that everything required has been domtigsel8]

If the required documents are not filled within gpecified time. The alteration will at the compdatof such period, become
void and inoperative. [section 19]
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4. Alteration of the liability clause: in normal way a liability clause cannot be altetednake the liability unlimited, but
still the alteration are done in the liability ctau

(i) Conversion of unlimited liability into a limiteddbility: the procedure is to get it re-registered.
(i) Limited liability into unlimited liability: All themembers have to give consent and the consentdsheukritten.
5. Alteration of Capital Clause:

Section 94 provides that, if the articles authgrizeompany limited by share capital may, by annamy resolution passed in
general meeting, alter the conditions of its memdten in regard to capital so as —

(i) Toincrease its authorized share capital by suabuatas it thinks expedient by issuing fresh shares

(i) To consolidate and divide all or any of its shaapital into shares of larger amount t
of Rs. 10 each may be consolidated into one sHaRs.dL0O each;

jhares e.g. 10 shares

(iii) To convert all or any of its fully paid up sharegoi stock, and reconvert that ares of any
denomination

(iv) To sub-divide its shares, or any of them, into ebanf sm orandout, the

proportion of paid and unpaid on each share musairethe same.

(v) To cancel shares which, at the date of passinigeofeésolution in that b

diminish the amount of its share capital by the amof the
4. What is the Doctrine of Ultra Vires?
The company Act requires that the Memorandum obgisdi must state the objethefcompany. The
object clause must determine the boundaries and iohersti ' plain and unambiguownner so that the
reader can identify the field of industry within i
work within the framework of those object a

een takearty person and thus

ociation and to no othike activities which
re ultra vires the company

Ultra vires is the combination of t
said to be Ultra vires, when it is perfo
Memorandum of Association

a general Meeting.

pany: The acts will be ultra vires if they &myond the powers of
ey are also not void and inoperative. Tbay also be ratified by the
tion.

The effect of the ultravires transactions are dised under the following heads.

1. Injuction: In case a company is going to undertake an uleavéict, any member of the company can get an ofder
unjuction from the court to restrain the companygoing ahead with the ultravires acts.

2. Personal liability of the directors: it is one of the duties of directors to see tln&t torporate money is used for the
legitimate business of the company and not otheniitie directors shall be personally liable to mgéied the amount,
if any capita is unlawfully disbursed. If the pans@ceiving the money known that he is receiving playment of any
ultravires act, then he should return the mone¥ bathe directors.
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3. Void ab initio: The Ultravires acts by nature are null and void e company is not bound by these acts. The coypa
cannot sue or be sued upon such acts.

4. Ultravires acquired property: A company can protect its property acquired by uhigavires were cut and it has no
power in the memorandum to put up the wires, it ad entitled to recover the damages for injury.

5. Ultravires borrowing: If a person lends money to a company and the coynpaher has no borrowing power or had
crossed the limit or the borrowing is for the pupavhich is ultravires, then the contract will leeldred to be void. For
recovery of the lent money no action can be taken.

Exeptions:
1. |If any act is ultravires the directors but intragithe company, the company can ratify i

2. Ifthe act is ultravires the article but intravithe company the articles may be alte within the power

of the company.
3. If the act is ultravires the company but it hasrbdene in good ' on will be
freed from his liability.
4. If the company has taken ultravires loan and uses pay intravi @mhbt the director.

The outsiders can sue the company.
5. What is Articles of association?

According to section 2(2) of the companies act,619Gticles
framed and altered from time to time in pursuarfcany
association are the rules and regulation of a cojmframed

tion of@mpany as originally
law or of the present @he articles of
ernal managemeitsaiffairs.

ed by the memorandunssbaation. The
articles are framed mainly for carrying out th ' dum of Association.

ion and so accepting if thécks$ proceed to

Companies required to file the articles i i he following are the companies, which are
required to file the articles with Regi

1.

2.

3.

6.

1.

2.

3.

4,

5.

6. Lien on shares

7. Transfer and transmission of shares
8. Forfeiture of shares

9. Alteration of capital

10. Share certificates

11. Conversion of shares into stock

12. Voting right and proxies

13. Meeting
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14. Directors and their appointment
15. Borrowing powers
16. Dividend and reserves
17. Accounts and audit
18. Winding up
How is an Articles of association altered?

According to the provisions of the act and to tbaditions contained in its Memorandum of Associatia company
may by passing a special resolution alter or adtstArticles of association.

2. The company must file with the Registrar of Compara copy of special resolution onth frdma date of its

passing
3. The altered Articles of association will bind themmber in the same form as the ¢
Limitations to alteration: The alteration made in the articles wi

given below:

e following

The alteration must not authorize anything expyessimpliedly forb
The alteration must not extend or modify the Memdrtan of Associatio

The alteration must not contain anything illegal.

The alteration must not be inconsistent with antgratio Law Board.
The alteration must be bonafide for the benefthefco
The alteration must not make the Articles of rded bad in law.
Retrospective operation of Articles of ass

The alteration must not constitute fra

© © N o 0k~ wDbdPR

An alteration of Articles of associ i mpany into a private pany cannot be
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to compel an existing member to taksubscribe for more
s capital, unless he gives his consemtifimg.

ct witird parties or avoid a contractual obligation lgrng Articles of

8.

It is necesse Memorandum of Association and Articles of agsion with the
Registrar i office and on registration the MemorandumAasfsociation and
Articles o B they are open and accessible to all.

ominal fee the documentbeaimspected by any one. Those dealing with tmepamy whether
a sharehold is presumed to hadthe two documents and understood their in trearmmg. This deemed
ments and their contenknows as the doctrine of Constructive Notice.

When a person deals with a company in a way, wisiatot in accordance with the provision of the Meamdum of
Association or Articles of association or entet® ia transaction which is beyond the scope of theep of the company he
must take the consequences in respect of suchndeali

The doctrine of Constructive Notice is not a pesidoctrine but a negative one. It acts like toetdne of estoppel. It
does not work against a company but only an outsidaling with the company. It prevents him frofeging that he did not
know that the Memorandum of Association and thiglag rendered a particular act ultravires the camgp

9. What is the doctrine of indoor management?
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The doctrine of indoor management is an exceptiaules of constructive notice. As per the doctoficndoor management,
the person dealing with the company have righssume that as far as the internal proceeding ofdh@any are concerned
everything has been done properly. It is necedsanyad the registered documents and to see thartposed dealing in not
inconsistent therewith. They are not required toagthing more as per the regularity of the intem@ceeding. This
disadvantage of doctrine of constructive noticeabed the doctrine of indoor management.

The doctrine of indoor management is based omghxé&m omnia praesumuntur rit esse acts (all the things are presumed
to have been done rightly). The doctrine seeksdtept outsiders against the company.

Exeptions: The doctrine of indoor management is subjectéddiowing exceptions:

1. Knowledge of irregularity: Under the rule of indoor management the benefihothbe claimed. if a person dealing with
a company has the knowledge of the irregularitysiinternal management.

2. Acts are void ab initio and forgery: The doctrine of indoor management will acts done in the
name of company are void ab initio. The doctrinaplicable only
genuine transaction. It does not apply to forg&rgompany canno

3. No knowledge: A person having no knowledge of Articles o under the indoor

management.

4. Negligence:If the irregularities are discovered by the persealing wi n making proper inquites,
cannot claim the advantages of the rule of indoanagement. sibleene the circumstances
surrounding the contracts are so suspicious asviteiinqui s dealing with thenpany does not make
proper inquiry.

5. Act outsides the scope of apparent authorityif.an offi ters into a contnaith a third party and if

the act of the officer is beyond the scope of ki

10. On registration of Memorandum of sociation, what contractual relationsip is
established between different partie

According to section 36(1) of the com ssociation and Articles cfaggation when
registered bind the company and the me me extent as if they respectively had lségned by the
company and by each memb tai mpany and each member to observe allrthasipons of the

ort coetral forces to the Memorandum of Association amtickes of
dum of Association and Articles of associatiorihef company by the

amccompany. As a result of this a number of leghdtionships are
pxplained below:-

d the memb

Association and Articles of agstan develop a contract between the members had t

(i) How aries on the questions as to dreaind how far the Memorandum of Association artities of
associatio d the company to the members.

(iii) One of the opinions is that it binds in the samg s members are and another opinion is that tmpany is not
wholly bound.

(iv) Itis not correct to say that the company is whblbund, so that any member can sue it so as tepreny breach
of the Articles of association which is liberallyeamt to affect his right as a member of the company

(v) An individual member passes the power to file & against the company to enforce their individuahts for

example, right to get back his shares wrongfullfefited, right to contest election for directorslaipthe company,
right to receive a share certificate ect.
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(vi) The members filling suit in these cases sues ntidrright of a member but in his own right to smi@rd himself
from the invasion of his own individual right as mmiger.

(vii) Moreover, the rights granted to a member must desrcapacity as a member and in any other capauiti as a
solicitor.

2. Between the member inter-se:-

(i) No express agreement is developed by the Memorarafufissociation and Articles of association betwdlea
members of the company yet each and every memhkbeafompany is bound by the Memorandum of Assiociat
and Articles of association on the basis of an ietbtontract to other members.

(ii) In the case of Welton V. Jaffrey App. Cas. 299 dsvheld that the Articles of ass regulbtertghts of the

members inter se but such right can be enforcegtbrbugh the company or t torespnting the
company.

(i) The Articles of association cannot regulate rigirising out of a.commercia i re holders
have no interest.

(iv) Therefore, an arbitration clause in the Articleas$ociation 0
a company had a commercial dispute of a privatereatith anot

11. What is the difference between Articles of associ@n and Memorandu

s o

U

Basis Memorandum of Association of assodian

Meaning Memorandum of Association is the ¢
company and defines the scope of its

e of association of the company is| a

which regulates the internal management
mpany. These are the rules made by the
y carrying out the objects or purposes.
Relationship| Memorandum of Assogiatio thlatio of association deals with the rights o th
of the company wit ide'v of the company inter se and also

establishes the relationship of the company with
the members.

Types of | Memoran sociatio a supremArticles of association are subordinate to the
documents | docum Memorandum of Association.

Alte Memo W

ept

n cannot be ralte Articles of association being only the bye-laws|of

extent provided the company can be altered by the special
. resolution.

Provis any cannot de

not fc in its memora

0 the provisigndnything done against the provision of Articles |of
. If it does, it wollldssociation but which is intravires the
Memorandum of Association can be ratified.

s the company.

DESCRIPTIVE QU

1.The Articles of association of a private limited conpany contain provisions restricting the right to ransfer shares and
limiting the number of members to 50. What restrictons are generally incorporated in the Articles ofassociation in
restricting the right to transfer shares?

The right of transfer of shares and limiting thentner of members to 50 in generally restricted exfdllowing steps —

1. By stating the method for calculating the amounwhich the shares may be sold from one memberdthen In actual
it is left to be determined either by the auditbthe company or by the company at general meeting.

2. By permitting the directors to refuse transfer bfrgs to person whom they do not approve or byirfgre¢he
shareholders to offer their shareholding to thetég shareholders first. In this right of saleastricted. On this basis,
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the Articles of association usually provides thefooe selling or transferring his share by the shalder, the directors
must be informed in writing of such intention oétshareholder.

3. By providing that the shareholders who are emplsyafethe company must offer their shares to a @adi person or
class if person when the leave the company seorideom other sources in case of under subscribsaes within 60
days from the date of closure of the issue, thepaomy shall refund the subscription amount in fulhaut interest or
with interest @ 15% p.a. if not paid within 10 dafter the expiry of the said 60 days.

2. VD company ltd. is registering in Tamil nadu within the jurisdiction of the Registrar of Companies, Clennai. The
company proposes to sift its registered office to @lace within the jurisdiction of Registrar of Companies,
Coimbatore. State the steps to be taken by the comapy to give effect to the proposed shifting of itsegistered
office.

In this case registered office of VD Itd. is siedtwithin the jurisdiction of Registr ai and not its
wants to shift its registered office to place withthe jurisdiction o i hough the
registered office of the company is to be shiftéthiw the state mpanies to
another Registrar of Companies. In such casesgioovof section 1 able which are
as follows:

1. Company can do so only if the regional directompes to it.
2. For getting the permission an application formoibe filled.

3. Within the time period of four weeks, the regiodakct
inform it.

confirm the company’sliapfion and must

4. After getting the permission, the company th the Registrar of Companiitkin two
months from the date of getting the permis ) ered Memorandum of Agstamn.

5. After going through the documents, the R ired to register the same amidrimthe company
within one month from the date of fili

6. The certificate issued by the Regi
with the requirement.

3. The directors of a comp in the name “Mars Textile India Ltd” desire to change

the name of the comp onal Textilesand Industries Ltd.” Advice as to what procedure $ required

1. by Meestiles Ltd. is that it should find out from tHeegistrar of
al ‘€exdihd industries Itd. Is available or not.

2. o.wlith the Registrar of Companies along with the dé&s. 500/- to

3. ies after examining thestegiwill inform whether the new name is availablenot for

4. vailable, the company must @&pecial Resolution for getting approved thenghaof name to
National Textile'and Industries Itd.

5. After this approval of Central Government must beamed as per section 21 of the act.

6. The power of Central Government for this has bessted to the Registrar of Companies.

7. For this approval the company has to file an apfibim along with the prescribed filling fee for cige of name.

8. Only on the issue of the certificate of incorpavatby the Registrar of Companies, the change ofenainthe company

will be complete and effective.

9. On the issue of the certificate the Registrar ofnBanies shall enter the new name in the registelaice of the old one.
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10. The right and obligation of the company will not &féected by the change of name and it shall notlee defection a
legal proceeding by or against it.

4. The Articles of Association of Mars company Itd. Povide that documents may be served upon the compamyly
through Fax. Ramesh dispatches a document to the mpany by post, under certificate of posting. The ampany
does not accept it on the ground that it is in viation of the Articles of Association. As a result Bmesh Suffers
loss. Examine with reference to the provisions ohte companies Act, 1956.

1. What refusal of documents by the company is valid?
2. Whether Ramesh can claim damages on this basis?

The problem as asked in the question is basedeoprtivisions of the companies Acts, as ined isection 51. As per
the section, the documents must be served on aaiyrgr on its officer at the registereg ent either by post
or by leaving it at its registered office. It isnsehrough post, it should either be pos
registered post. When a notice has been addressbd tompany and served on th ervice. The
Articles of Association of the company, which cansathe provisio i
the mode of service to only one of the modes pexvioy the statute.

The answers to the questions are
1. The refusal by the Mars Company Ltd. of the sereitthe documents is
2. The answer to second question is that Ramesh aan dk company.
5. The Atrticles of Association of the limited companyro

he shall not removed except on the ground of prov

not guilty of misconduct. Decide, whether company’si

e the Law officer of the company and
pany removed his even though keas

According to the section 36(1) of the companie 5 Association and Articleéssociation of a
company bind upon company and its ' ; llow all the provisions of Memoranduwf
Association and Articles of Associatio fegve ‘ ver, company and merabersot bound to

outsiders in respect of anything contai basis of the genelalafulaw, a stranger to
a contract cannot acquire any right unde bove given case, articles conferremjtg on ‘X', the law
officer that he will not be re duct is proved. In view of the legakition explained above
‘X’ cannot enforce the rig es of Association against the company. Hetie action taken by
the compan

6. M/s. : te ofVest Bengal desires to sift its registered officeotthe state of

erto achieve the purpose.

tered offie is transferred from the jurisdiction of one regimal
otler Registrar of Companies within the same state?

In order > e of West Bengal to State of Maharashtra, MBC Itd. has to take the

tion and then the sameReitfistrar of Companies.
2. Under sectio , a petition is to be filed befitre CLB or Central Government.

3. An advertisement is to be given in the newspaperiorEnglish language and in local language indigathe change
and if any member or creditor has objection, theytcan write to the Central government or CLB.

A notice should be given to the state Governmeimes$t Bengal.
5. All the documents required must be submitted toQbatral Government along with the fee prescribed.

The CLB after hearing the petition passes an of@econfirming the alteration in the MemorandumAxfsociation of
the company regarding the shifting of the registestfice. After getting the confirmation, the ordsrould be filed by ABC
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Ltd. with both the Registrar of Companies West Bdramd Maharashtra. After the registration, theiegy of Companies
Maharashtra will issue a certificate, which shalltbe conclusive proof that all formalities haveteomplied with.

Change if registered office from the jurisdiction d one Registrar to the other registrar within the @ame state:The
procedure followed for this changes are as follews:

1. Company can do so only if the Regional directonperto it.

2. For getting the permission an application formoibe¢ filed

3. Within the time period of four weeks, the Regiofatectors are required to confirm the company’s Wgation and
must inform it.

4. After getting the permission, the company must éileopy of the same with the R
moths from the date of getting the permission aleithg a copy of the altered Mem

Companigkin two

5. After going through the documents, the registrareiguired to register the sa ithin one
month from the date of filing.

6. The certificate issue by the Registrar is a conmetugviden
requirement.

7. The management of Ambitious Properties Ltd. has deded to tak
because of the downward trend in real estate busiss
Memorandum of Association to enable the company
object clause can be amended. State briefly the pre

s of Food processing adty
the object clause ohe
te with reasons whethés
r change in the object claas

cles of Association by pagsa special

Section 17 of the companies Act, 1956, empower®ra
i y for any of the follogvipurposes given

resolution. A company may change its object
below:-

(vi) To carry on its business more econo

(vii) To attain its main purpose by new

r the documents and isgiikin one month, a certificate which will be cdusive evidence that
everything re has been done.
If the required documents are not filled within tgecified time, the alteration will at the comdatof such period,

become void and inoperative.

8. M/s. India Computers Ltd. was registered as a pubti company on # July, 2005 in the state of Maharashtra.
Another company by name M/s. All India Computer Ltd. was registered in Delhi on 1% July, 2005. The
promoters of India Computers Itd. have failed to pesuade the management of All India Computers Ltd. ®
change the company’s name, as it closely resembiegh the name of the first registered company.

Advice the management of India Computers Ltd. abouthe remedies available to them under the provisian

of the companies Act, 1956.
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Where as the name of M/s. All India Computer Ltéiswegistered on a later date that i 36ly, 2005; the name of
M/s. India Computer Ltd. was registered previousty I July, 2005. Therefore the promoters have a rightgk the
management of M/s. All India Computers Ltd. to daparthe name of its company as it closely resemisieis that of a
previously registered company. Since the managerm&mil/s. All India Computer Ltd. has not agreed.u22 of the
companies Act, 1956, the promoters of India Conmsutd. can approach the Central Government forééfication of the
name of the company registered subsequently. Ther&eGovernment can direct within 12 months frone tdate of
registration on the later company to change theenaithe company the said company within 3 montheHanging its name
suitably falling which penal provisions will becorapplicable. U/s. 22, the power of Central Govemninteas been delegated
to the Regional Director.

9. The directors of “Sunrise Computer Ltd.” desire to change the company’s nam
seeks your advice. Explain the procedure to be falved, for the said purpose, u

mputer Ltd."and

2. The company should file the prescribed form 1A vitle Reg
collect the above information.

Royal Computer Ltd.
After this approval of the Central Government msb
The power of the Central Government for this hamn

For this approval the company has to file

© N o v

Only on the issue of a fresh certificat
complete and effective.

9. On the issue of the certificate the re

10. The right and obligation of t by the change of name and it shall nodee defecting any

10.

1.Th i . washe acquisition of vacant plots of land and to eredhe houses.
In co i maaf the Company acquired the knowledge of arrangindinance
any introdiced a financier to another company ABC Ltd. and
gintdhe finance. The Memorandum of Association of theompany
ny othr trade or business which can in the opinion of th board of
y the congmy in connection with the company’s general busirss.
s of the companies Act, 956 examine the validity of the contract carried ouby XYZ
Ltd.

2. XY Itd . hasregistered office at Mumbai in thestate of Maharashtra. For better administrative corveniences

the company wants to shift its registered office sm Mumbai to Pune. What formalities the company hago

comply with under the provisions of the companies £t, 1956 for shifting its registered office as stad above?
(a) According to Clause (d) of the section 17(Inhpany may change its object clause to carry on dmmmess which under
existing circumstances may be conveniently or athgeously with the business of the company.

A company may start a new business which is whdiffigrent from and bears no relation to the erigtbusiness of the
company. All that is essential is that new businglssuld be capable of being advantageously combivigid existing
business.
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In the present case, XYZ company limited is endaigethe business of acquiring land to erect housegt. Contract
entered by XYZ company Ltd. with ABC lItd. for arging finance for the development of land by introidg a financier is
consistent and is not destructive with the exisboginess. Therefore, the contract is valid.

(b) In order to change the registered office frome town to another town in the same state. XYhtk to take following
steps:-

(i) A special resolution is required to be passed.

(i) A notice of such change shall be given to the Reggi®f Companies within 30 days of the change.

(i) If the change of registered office is from the gdiction of one Registrar of Companies to the dicison of another
Registrar of Companies within the state, in thaeozonfirmation by the regional Direct i Bpesary.

(iv) Company will make an application to the RegionateBior in the prescribed nfirmatioii be
communicated within four weeks from the date okigtof the application for suc

(v) XY Itd. is required to file with the Registrar agy of the confirm
date of confirmation, together with a printed cagythe Mem i bgistrar will
register the same and certify the registration uhiehand within such documents
u/s. 17A(4).

11. The secretary of a company issued a share certifitato “A”
and the signature if a Director forged by him. “A’ borr.
“B” wanted to realize the security and requested tb
whether “B” will succeed in getting the shares regite

al with his own sigature
trength of this certificate.
r him as a holder of the shareg&xplain

In the instant problem the doctrine of Indoor
affect the transaction but it cannot apply to fo
share registered in his name.

ase of irregularities whiacight otherwise
ullity. Hence B wit succeed in getting the

12. The Articles of association of a pu ill be the solicitor of the company. The
company in its general meeting sly to appoint B in place of A ashe

the reason clearly.

According to section 189 ¢ emorandum of Association and Articles ofoasation shall bind

icles of association shgsMr. A should be appointed as solicitor anduleassume that there is
no separate co een Mr. A and the compdow. if the Articles of association is change bgsiag an unanimous
resolution to appoint B in place of A, it is validr. A can not take an objection against the actibthe company.

13. The Articles of association of MSW Ltd. contained aprovision that upto 4% of issue price of the sharg as
underwriting commission may be paid to the underwriers. The Board of Directors decided to pay 5%
underwriting commission. Can the board of directorsdo so? State the provision of law in this regard sastated
under the Indian companies Act, 1956.

According to section 76 of the companies Act, 1986;ompany may pay commission if the following dtinds are

fulfilled.

(i) The payment of the commission is authorized byAtieles of association.
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(i) The commission paid or agreed to be paid doesxuetes.

. In the case of shares 5% of the price at whictsttzges are issued or the amount or rate authdoizéioe Articles
of association, whichever is less

. In the case of debentures, 2.5% of the price athwilie debentures are issued or the amount oaudit@rized by
the Articles of association, whichever is less;

(i) The amount of the commission agreed to be pai&abed in the prospectus or statement in ligorogpectus.
(iv) The numbers of shares or debentures underwriteenlao disclosed in the prospectus or statemdigLirof prospectus.

(v) A copy of the contract for the payment of the cossiun is delivered to the Registrar of Companiethattime of
delivery of the prospectus or the statement indifprospectus for registration.

In the present case, Articles of association fgmpent of commission at the rate o
given under section 76. Hence the company canapoapommission more than
conclude that the Board of Directors is wrong.

PRELIMINARY CONT

the limit of 5%
bre we can

1. What is a Preliminary contract?

Preliminary or Pre-incorporation Contracts: When the contract is
incorporation they are called the preliminary Caaotror pre-inc
property, which the promoter wants to purchasetfier Co
success of the company. These types of contrastetaind

half of the cowypbefore its
ntragy melate either to the
edge which isesal for the
is incorporated.

The legal position in case of preliminary contrazas be stu S:-
1. Position before passing of Specific Relief A
2. Position after passing of Specific Relief A
1. Position before 1963:

(i) The preliminary Contract mad

id.vThe Specific Relief Act, 1963 came as a reliethe promoters.
a iputbmpany have made a contract before its incatjor, for the
e by the terms of its incorporation, the comyparay enforce it.

effect of the pre-incorporation contracts aréodlows:-

be sued on the preliminary @otstreven though when it comes into existence akektthe
2 company cannot be sued fasalexpenses, which are incurred before its incatjmor because
it was no =Xistence when the expenses weraldcincurred.

The company is also not a position to sue on théminary Contract.

The person who acts for the intended company wilptesently liable to the vendor, even if the comypaurports to
ratify the agreement, unless the agreement providgs

a. His liability will come to an end it the companyagds the agreement.

b. Either party may cancel the agreement if the complaes not adopt it within a specified time.
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4. As per section 15 and 16 of the specific relief,AQ63, a pre-incorporation contract can be entbagainst the
company, if it is warranted by the terms of incagimn and it is adopted by the company. In sutypa of cases
the director has no discretion in the matter.

2. What is a provisional Contract?

The contracts entered into by a public companyr &@f$eincorporation but before it is entitled tonmmence business is
called as provisional Contracts. These contra@snat binding on the company until it becomes ktito commence

the business.

Provisional Contacts are valid for only those actsexpressly given in the Memorandum of Assoaiathny act which

is not authorized by Memorandum of Associationwdneavires and thus null.

3. What is the difference between Preliminary Contractand Provisional Contract?

of contract

Preliminary contracts may relal
which the promoters desire to p

3 Contracts
related to
company or they may be
whose know-how is
company.
4 Applicable

Both private al c public company

payments
Section

ary denies from the said liability on the ground thatcompany is
siing of certificate of incorporation. Decide, underthe provisions
ny cde exempted from the said contractual liability.

will issue certificafelmcorporation upon the registration of the docatseand on the
ees (section 34)

provides that a certificafeincorporation issued by the Registrar of Comparis conclusive

evidence towards all the administration acts antbafate of incorporation. The facts as given ia pinoblem are similar to
those in case of Jubilee Cotton Mills V. Lewis (4R2Where it was decided that an allotment of sharade on the date after
incorporation could not be declared void on theugthat it was made before the company was incatpd when the
certificate of incorporation was issue on the |alate.

If the same rule is applied to the above mentiocesk, the intention of the company will not beatda. It is of no
matter when the certificate of incorporation wasuesd. The main thing which is important is the ddtacorporation and it
is quite legal for the company to enter into cocttian the date or after.

https://www.facebook.com/icainews

Basis Preliminary Contract
1. Meaning Preliminary contracts are the contracts > any
are made before the formation of the compa ) e it is entitled [to
iness are provisional Contracts
2. | Enforcement Neither the company can sue nor can nly on receiving certificate| of



Page 30 of 100

Thus, the conclusion to the above case is thatacirentered into by the company before the isdube certificate of
incorporation shall be binding upon the company.

PROMOTORS
1. Who is the Promoter?
As such promoter has not been defined anywhereeitdmpanies Act, 1956. But in the normal definease promoters are
the persons who come together to form a comparty suiine object.
They take the necessary steps to carry that objaztoperation. Section 62 of the companies Ady aefers to the
liability of a promoter.

nemdd business
oters are the

“The term promoter is a term not of law but of iness usefully summering up i
operations familiar to the commercial world by whig company is generally broug
persons who bring a company into existence.

2. What is the position of a promoter?
Promoters are not the agent of the company.
Promoters are not the trustees of the company.

Promoters stand in a fiduciary relationship with tompan

PN PE

Promoter should not make an affair or unreasonadxeo
In the words of lords Cairns, the promoter of a pa
their hand the creation, and molding of a compé&mgy
under what supervision, it shall start into exi

ly in a fiduciary relationsHipey have in
fining how and when andhat shape and
ding corporation.

3. What are the duties of a promoter?
1. Todisclose all the material fact

2. It is the duty of the promoter
cancelled.

ontract on which the prafiands will be

All the material fact hould be disclosed.

profit frolretsale of his own property, to the company undédistacts are

A promoter is no

5. nedisintrue statement in prospectus or statemdieLi®f prospectus.
4. What are
1. Ri motengetthe right to receive preliminary expenses, whtady have
i mpahthére has been contract for it.
2 neration: Promoters are ugtladl director of the company, so they possessighéto receive
3. Righ e proportional amount from thepcomoter.

5. What is the provision related to remuneration ofa promoter?

A promoter is not liable to have any remuneration his work from the company unless there is ddvabntract.
Remuneration may be paid to a promoter in any ®@fdHowing ways:-

The promoter may purchase the business or othpepsoand sell the same at higher price to the eymp
Selling his own property to the company at a profit

Commission may be paid to the promoters on salbeo$hares.

e

He may be paid a lump sum by the company.

5. Promoter may be give fully or partly paid sharesansideration of the services.
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DESCRIPTIVE QUESTIONS

1. Briefly discuss the provisions relating to constittion of National Company Law tribunal and National Company
Law Appellate Tribunal.

The National Company Law Appellate Tribunals haeerb constituted by Central Government by notifaativith official
Gazette. Any person aggrieved by an order of thileufial, can within 45 days file an appeal before National Company
Law Appellate Tribunal, which will pass orders aftgving opportunity of hearing to the aggrievedtpa

Part VI-A has been introduced into the companies A956 by the Companies"{ZAmendment 2002). Its enforcement
will mean repeal of the sick Industrial Compani8pécial Provisions) Act, 1985 and also abolitionhaf board of Industrial
and Financial Reconstruction (BIFR). Such casekgeibefore the National Company Law Tribunal. 88c124A provides
for such reference. The Board of Directors of &$ntlustrial Companies has to make ibunal. They have
to prepare a scheme for its revival and rehakiitaind submit to the tribunal alo ntaining such
particulars as may be preferred. The Tribunal ip@mered to make suitable orders o

PRACTICAL QUESTI

1. XYZ Company limited was in the process of incorporéon. P
the purchase of certain furniture for the company ad payment ier by the ogpany
after the incorporation.

The company was incorporated and the furniture i orporation the company
went into liquidation and the debt could not be pad k or the purchase of above furnitue. As a
result suppliers sued the promoters of the companfp

Examine whether promoters can be held liabl ing situations:

pany when formed is legally impossible. @betrine of ratification
I, who is in existence and who is competemtugh to contract at the

company if it desiresan enter into a new contract with the otherypdrhe contract may be
on the sa as given in the poegaration contract made by the promoters.

If the co e pre-incorporated contraatill not create a contract between the compang the other party,
even though the of the contract is madenasod the objects of the company in its Memoranadifissociation.

It is therefore better for the promoter acts onabledf the company to be formed to provide in tbatcact that:-

(&) The liability of the promoters will come to an erifithe company makes a fresh contract in termshef pre-
incorporation contract.

(b) The parties may rescind the contract, if the corymies not make a fresh contract within a limifetetperiod.
Thus, by using the above principles, the answéngajuestion asked in as follows:

1. In the first case the promoters will be liable e tsuppliers of furniture. There was no fresh @mwitentered into
with the suppliers by the company.
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2. Inthe second case, the liability of the promotamnes to an end provided the fresh contract wageshinto on the
same terms as that of pre-incorporated contract.

PROSPECTUS
1. What is the meaning and definition of Prospectus?
Section 2(36) of the companies Act defines a progpes.
“A prospectus means:-
Any documents described or issued as a prospectlmeludes —
any notices, circular, advertisement, or other duts inviting deposit fro the public or
documents inviting offer from the public for thebsaription of shares or debentures in a

A prospectus is not merely an advertisement. Aidwmnt shall be called a pros
1. Itinvites subscription to shares or debentureisvites deposits.
2. The aforesaid invitation is made to the public.
Rules relating to Prospectus:
1. Prospectus should be in written form.
2. Prospectus must be dated
3. It must be registered

4. It must be issued within 90 days of registraticimeowis
not issue during the 90 days.

ancelled after 90sdzfyregistration, if it is

2.  What are the contents of a prospectus?
Part 1: Things mentioned in the first par
Part 2: Things mentioned in the Se
Part 3 Explanation of certain ter art Il of the schedule.
Partl:

(i) General information

(i) Capital structure

(vi) Partic arthe same management

(viii) Ma of risk factor.

(i) Generalin
(i) Financial information

(i) Statutory and other information
Part 2:

It contains explanation of certain terms and exgoes used under Part | and Part Il of the schedulalso requires a
declaration that all relevant provisions of the aetl the guidelines issued by the government haea bomplied with and
nothing has been stated in the prospectus thanisary to the provisions of the companies Act.

SEBI Guidelines: SEBI has directed the lead managers to ensureepdigclosure to the investors by keeping in mhnlrt

increased responsibilities consequent upon thdicaiton.
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The lead manager should give adequate disclosuralba ensure due compliance to guideline for dsale and
investor protection issue by SEBI both in letted am spirit. Following information should be incled by the lead managers
in the prospectus to be issued by the company:-

1. Disclosure Clause:The disclosure is to be printed in the bold in dffer of documents in Part | after issuing details
under the head general information.

2. Stock market date: A clear information must be given of the stock netrate alongwith the high; low and average
prices of the company during the preceding thregsye
Performance vis-a-vis promises relating to previsases.
Reservation is done for NRI's overseas corporatidsoin public issue. When the am
then only NRI's application is to be accepted.

pafdrgign currency

Buy-back arrangement for purchase of non-convertilartion or partly convertibl
Development of proceed of the issue.
Manner of getting the stock investments and itpakal.

Statement relating to allotment and refund. Thd keanagers are

w o N o »

When is the issue of prospectus not needed?

When prospectus is not required to be issued u/s65

=

Where the shares and debentures are not offermabtic
2. Where the offer is made in connection with a batefi to enter into an undénlagreement with
respect to shares/debentures [section 56(3)(a)]
3. Where the offer is made to the existing me pany [section 56(5)(a)]
In the case of issue of shares or deb ' imilar required to specify the @mis of the
Memorandum of Association.
4. What are the statutory requiremen
Dating of prospectus:-As per section balbef a company or in relation to an intended
company must be date e date on the prospectus shall, unlessargris proved, be

taken as the date if th

1) egrsbf Companies on or before the date of its is3iee copy of
pdrsons named therein as director or proposedtdir
2) The panidd)bconsent of every expert referred to in secb8 of the Act;

s habeen reduced to writing, a Memorandum of Assdmiasetting out
ract and (c) adjustmergde in financial statements required to be ireduoh the prospectus
n(s) making the reportether with reasons.

Section 60(3) pro
(i) Itis not dated

(ii) It does not comply with the requirements of sect@nas to the matters and reports to be set oitit iz, Schedule Il
requirements;

that the Registrar of Compaes will not register a prospectus if

(iii) It contains statements or reports of experts erdjaginterested in the formation or promotion om@agement public the
company [section 57];

(iv) It includes a statement purported to be made bgxgert without a statement that he has given asdhbawithdrawn
his consent to the manner of its inclusion therfaction 58];
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(v) A copy delivered to the Registrar of Companiesas signed by every persons who is named threin disegtor or
proposed director of the company or by his agetita@ized in writing.

5. What is an abridged prospectus?

According to section 2(1) of the companies (amendjn&ct, 2000 “Abridged prospectus means a memarandontaining

such salient features of prospectus as may berjivxedc’ As per the companies Act, the company wisved to furnish an

abridged form of prospectus alongwith the applaratior shares/debenture of information to the pectipe investors, the
government has revised the format of abridged greisis so as to help them to take a correct decisigarding investment
in shares and debentures.

The same printed number should be bearded byhtiéged prospectus (in form 2A) sharesiegpdn form.
The investor may release the share application fmlong with the perforated line afte ity to study the
contents of the abridged prospectus before sulmgittie same to the company.
6. What is Self Prospectus?

Meaning: “Shelf Prospectus” means a prospectus issued Pyfi i e issud the
securities or class of securities specified in graspectus. [Section

Need: Raising funds from the public by means of vari@esurities is
various parties have to be finalized. Matters tospecified in the
informative, particularly under the SEBI Guidelinéssery tim
filed. Although it is a repetitive matter, the pedlural aspe
institutions, it is now provided to introduce shptbspectu
opening of the first offering of the shelf prospexct

s. Negotiatiwith the
become daiite and highly
sh prospéstrequired to be
e. In order to miré the Burdon on such
, for a period afeoyear from the date of

Provisions{Section 60A]

1. A company filing a shelf prospectus
stage of offer of securities by it withi

all not be required to file pexdus at every

eshe central government may notify in this behalf.

be filleckrg time when an offer for securities is made. ISuc
shalbtitute the prospectus.

Provision: [sectio
The provisions under section 60B, in this regardy tme noted as follows:

1. A public company making an issue of securities miagulate information Memorandum to the public prio filing of
prospectus.

2. The company is required to file a prospectus pigothe opening of the subscription list and thesofis a red-herring
prospectus at least 3 days before opening of offer.

A red-herring prospectus is a prospectus, whicls dud have complete particulars on the price ofiseées offered and
quantum of securities offered.
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3. The information Memorandum and red-herring progpeshall carry same obligation as are applicablinéncase of a
prospectus.

4. Every variation between the information Memorandamd the red-herring prospectus shall be highlightethe issuing
company and shall be individually intimated to fflegsons invited to subscribe to the issue of stesiri

5. If the issuing company or the underwriters to th&ue have invited or received advance subscrifjoway of cash or
post-dated cheques or stock-invest, the companguoh underwriters or bankers to the issue shallemofish such
subscription moneys or post-dated, cheques or s$tovest before the date of opening of the issughaut having
individually intimated the prospective subscribefsthe variation and without having offered an ogpoity to such
prospective subscribers to withdraw their applaratand cancel their post-dated cheques or stodstner return of
subscription paid.

6. If a company or underwriter or banker to the isacs contrary to the aforesaid sti
the applicant shall be entitled to receive a refohdis post-date : onies on
cancellation of application. The applicants arétleqt to receive ir origi g terest at the
rate of 15% p.a. from the date of encashmentaiinpent of reali

7. The applicant or proposed subscriber shall exetuseight to withd i amjormation on any
intimation of verification within 7 days from theaté of such intimation te such drdwals in writing to
the company and the underwriters.

8. Once the offer for securities is closed, a finagpectus
share capital, the closing price of the securiied any o
shall be filed with the Registrar of Companies &il &s
with Registrar of Companies only.

al raishdther by way of debt or
e not complete irr¢laeherring prospectus
isted public compang & any other case

8. What is deemed prospectus?
Section 64(1) provides that where a co res or debentures witlewa to these being
offered for sale to the public, any doc
to be a prospectus issued by the compan
Further, an allotment of, or an entures shall be deemed to haventeds with a view to the
shares or debentures bei

(i) That the

ffer of the S es for galthe public was made within six months after #iletment or

(i) That at wtanisideration to be received by the company ipeetsof the shares
or debenture

(i) The plac hich the contract under whiche said shares or debentures have been tw beeallotted may

be inspected. 60, dealing with the redismaof prospectus applies to the deemed prospectterms of section

64(4) and accordingly it renders the persons mattingffer of sale to the public as deemed dirsctdthe company.

Where the person making the offer is a companyfomng the document (i.e. deemed prospectus) mestigned by at least
two directors or one-half of the partners, as tweanay be [section 64(5)]

9. What is a statement in lieu of prospectus?

Where a public company does not invites publicussribe for it shares but arrange money from peiurces, it needs
not issue the prospectus to the public. But thepamy has to get its prospectus registered threg loefpre the allotment of
shares. Thus, the company not inviting public tessuibe, prepare a draft prospectus which conthm#nformation given in

schedule 111 of the act, such a draft prospectlsi@ns as a statement in lieu of prospectus.
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Provisions: Only public company which does not invite public fubscription can issue this prospectus. Respititsilill

be same as that when actual prospectus is issued.

When issued: Section 70(1) requires a public company havindghares capital to file with the Registrar of Companée

statement called “Statement in lieu of prospecinghe following cases:

(&) Where it does not issue a prospectus (becauseld that it can raise enough capital without ingita subscription from
the public); or

(b) Where it issues a prospectus but has not procetdetlot any of the shares offered to the public $abscription
(because the issue has been a failure and the mimisnbscription has not been received)
Statement in lieu of prospectus must be filed viRebgistrar of Companies at least t
shares or debenture is made.

s befoyealotment of

Form of statement in lieu of prospectus:Schedule Il contains a model form o rospectus in
pursuance of section 70; Schedule IV contains aeifodm of a stat tin lieu of mpany is
converted into a public company in pursuance dficed4.

Consequences/Penalty for misstatement in, or notlifig of, stateme ent of shares or

debenture is made without filing the statementdn bf prospectus.
(i) The allottee may avoid the allotment within two rtienafter t
within two months of the allotment [section 71(1)]

here no suektimg is held,

(i) The person who authorized the delivery of SLP mayp
or with both. [section 70(5)]

10. What is a Mis-statement? What are the provisi ent?
According to section 65(1) of the Act:

nment upto 2 years or wiitle Rs. 50,000

1. A statement included in a prospectus atement is misleadindghanform and context

in which it is included and
2. Where the omission from a prospectu
such omission be a prospe in. which

d, the prospectus shalldsed in respect of

|
[Criminal Liability (Sec.]

|
Against the Against the promoters
company Directors, other officer

Against the
company

Against the
promoters, Director:

[

other officers and (not available against|
Experts Experts)
]
| | |
Recessiol Claim for Damage Compensation File upto| [ Imprisonmen| | Fine upto Both
of DamageJ [ under section 63 Rs. 50,000 | upto 2 years| [Rs. 50,00 [ }

1. Civil Liability
An allottee of shares, who had applied for shareghe faith of a prospectus containing untrue statés has remedies
available against different persons, i.e. the caomfander the Indian contract Act, 1872), directm®moters and experts.

() Remedies against the company:
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Any person who, relying on a prospectus contain-stasement or omission of material facts takes eshérom the
company may —

(a) Rescind the contract to take the shares

(b) Claim damages.

Rescission:

The shareholders give up the shares and get backnbney with interest. He must however take actmmescind the
contract:

(a) Within a reasonable time
(b) Before proceeding to wind up the company have conoed and

(c) Before he does anything (after he comes to knoth@imis-statement in the pros istxient with the

right to repudiate e.g. to accept dividends.
The allottee can claim relief only if he can shdwattthe mis-sta I omissio
(a) One of fact and not of flow, nor an expression @ih@mn
(b) Material

(c) Acted upon by him

Suit for damages:In order to succeed, the allottee must, in
the rescission of contract), prove:

ed above (in conneatiidim

(i) That those acting on behalf of the company acizaiul
(i) That those purporting to act on behalf of the
(iii) That he suffered a loss or damages

It is important to remember that the allotte
(i) Remedies against Directors or pro

A shareholders who had been indu i directors or promoters or frony @ane else
responsible for untrue stat

(a) : allottee of shares may bring an action for dece. fraudulent

(b) 62)An allottee of shares or debentures is entitleddon compensation

(©

Liability und 56: An omission from prospectus of a matter requiede stated under section 56 may give
rise to an action for damages at the instance lidasiber for shares, who has suffered loss thermsn if the omission
does not make the prospectus false or misleadingth plaintiff must prove that he has sustairess lor damages by
reason of the omission of a matter required totéied in the prospectus.

Criminal Liability for Mis-leading in prospectus

According to section 63, where a prospectus cost@muntrue statement, every person authorisingsite be punishable:
(i) With imprisonment for a term upto 2 years; or

(i) With fine upto Rs. 50,000; or

(i) With both imprisonment and fine
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However, an expert is not criminally liable in respof mis-statement in the prospectus.
Liability under section 68
Section 68 provides that any person who, eithemimgly or recklessly making any statement promisdéooecast which is
false, deceptive or misleading, or by any dishomestcealment of material facts, induces or attenpt;duce another
person to enter into or to offer to enter into agyeement for, or with a view to acquiring, depogitof, subscribing for,
underwriting shares or debentures, shall be pubishaith imprisonment for a term which may extendive years or with
fine which may extend to Rs. 1,00,000 or with both.
11. When is a Director or other person not liable for Ms-statement in prospectus?

The person responsible for the issue of prospexintining untrue statement can be exonere
prove that:

liability if he can

1. Ina suit under Section 52 of the companies Act, 58:-

(i) He withdrew his consent to act as director befbeeissue of t C thority or
consent; or

(ii) He withdrew his consent after the issue of prospebut before

(i) The issue was made without his authority or conaent on beco e issue he gave reblsopablic

notice of the fact; or
(iv) He had reasonable ground to believe that the be true; or
(v) The statement was correct and fair summery or o

(vi) The statement represented a fair copy or fair ek
official person.

ment or from the statememade by an

2. In a suit under section 56:-
A director or other person sued under s

(i) That he has no knowledge of th

as not material or that the person sued bregsonably to

The wor i alyer or any other person whose profession garesuthority to a
statement m ct, 1956 includes the provision of the expektzording to section
57, the re ion in a prospectus, if he is any way relatgtth the formation or
promotio
Expert’s

An e for an untrue statemetheé prospectus if it is based and related tadpsrt. If the expert is

d, than his report snghpacity cannot be taken:

(i) Unless he has given a written consent to the isdute prospectus and has not withdrawn the conkefdre the
delivery of the copy of the prospectus to the Regiof Companies.

(i) Till a statement as to his consent and non-withdtafit appears in the prospectus. (section 58)

The rule designed is very effective to protect aspective investor by making a party responsibleht issue of
prospectus and making them liable for untrue statém

Penalty: section 59(1) of the companies Act, 1956 providee@alty or fine extending Rs. 50,000 for the conypand for
any other person who is knowingly a party to tlsiésof prospectus.

When an expert is not liable:An expert will not be liable for the untrue statemhef he proves that:
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(iy After giving his permission to the issue of thegwectus, he withdraws in writing before the deljvef a copy of the of
prospectus for registration; or

(i) He was competent to make the statement and heelagdmmable conditions to believe that upto the tinallotment of
shares, the statement was correct; or
(i) After the delivery of a copy of the prospectus fegistration but before allotment, he on becomingra of the mis-
statement withdraws his consent in writing and gamelic notice & reason thereof.
An expert has the right to claim indemnity agathstse persons who inserted his name in the praspdctcase where
he has not given his written consent or he hasdrétiin his consent before the issue of prospectus.
DESCRIPTIVE QUESTION

1. State the remedies available against a company tosabscriber for allotment of s
prospectus. What conditions must be satisfied by st a subscriber before opti

of misleading

Any person who by relying on a prospectus, contgjrmnis-statem omission from the
company may:-
(a) Rescind the contract
(b) Claim damages

Rescission of the contractAn application must be made to the.e
out to be fraudulent on the faith of which the sisawvere taker
before the company goes into liquidation. The shaitkttec
name is then struck off from the register of meratemd
interest. If the following conditions are fulfillettien

ntract, if statement discovers
adenwithieasonable time and
ave to be surrendeéoethe company. His
ney paid by him to thepaognalongwith
ind:-

(i) The statement must be untrue

(i) The statement must be material misr
(iif) The omission of material fact mus
(iv) The statement must have forced the
(v) The deceived share hold ied on the statement in the prospectus.

(vi) The proceeding for r g as soon as the allottee comes to know ofideading

eeting of the company.

Damages:An'e ares may bring an action for deddiere must be an intention to defraud and thé&t be proved

by the allottee. The directors will not be respblesfor the tort of deceit if they honestly belidvaatement to be true.

2. What is meant by ‘Red-herring Prospectus’? State th circumstances under which such prospectus is remed to
be fled with the Registrar of Companies? What is th requirement relating to filing of final prospectus in such
cases?

According to the explanation of sub section (4s@ftion 60B of the companies Act, 1956 “Red-herBngspectus” means a

prospectus which does not have complete particdarshe price of the securities offered and thentjua of securities
offered.
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For example if a company issuing its shares tgotitdic through book building process then it wsiflecify only the no.
of shares to be issued but not the exact pricehithathe shares are to be issued. Rather thamispecify a price band
within which investor can make subscription.

When to file Red-herring Prospectus:

A public company making an issue of securities roagulate information Memorandum to the public prio filing a
prospectus. [Subsection (1)]

A company inviting subscription by an informatioreMorandum shall be bound to file a prospectus poidhe opening of
the subscription lists as a Red-herring Prospeatusast three days before the opening of the.dfeib-section (2)]

The information Memorandum and Red-herring Progjseshall carry same obligation
prospectus [Sub-section (3)]

plicabkhé case of a

Requirements relating to filing of final prospectus
Upon the closing of the offer of securities, a fipeospectus stating t the total price of the
securities and any other details as were not campiethe Red-he sted company
with the SEBI and Registrar of Companies, and ynaher case with ection (9)]

PRACTICAL QUESTION

1. A company issued a prospectus. All the statementsmtai
company had paid dividends for a number of years,
out of trading profit, but out of capital profit. A n allot
the prospectus was false in material particulars. Bci

e. It also statel that the
the dividend weranot paid
to avoid the contract othe ground that

Any person who takes shares on the faith of statérog f prospectus has the rgnedescind the
ent’ is to be constructedeaplained in

section 65(1)(a) which must state that a state will be deemed to beuentf the statement is

According to section 65(1)(b) wher i matter is calculated tdemisthe prospectus
is deemed, in respect of such omission to
In the above problem, th ivi f capital profit and not out of tradingfit was not disclosed
in the prospectus and till t grecbntained a material mis-representation of dgiang a false impression

section 70 a
become regula

f companies Act, 1956 any allotment of sharea bgmpany without

allotment made by MReckless investment Ltd. will become voidabl¢hat instance of the

allottee that for shares withjpeaiod of two months from the date of allotment.

The allotment becomes voidable at the option efittvestor applicant even if the company is in¢barse of winding
up.

Further, the directors liable for the default atgo liable to compensate the company and thetedidor loss to which
the company have sustained or incurred. Therdimsealimit of 2 years which the investors have l@imm the damages.

3. With a view to issue shares to the general public prospectus containing some false information wassued by a
company. Mr. X received a copy of the prospectus &m the company, but did not apply for allotment ofany
shares. The allotment of shares to the general publwas completed by the company within the stipulatd period.
A few months later, Mr. X bought 2000 shares thougthe stock exchange at a higher price which laterrofell
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sharply. X sold these shares at a heavy loss. Mr. &laims damages from the company for the loss suffad on the
ground the prospectus issued by the company contad a false statement. Referring to the provision othe
companies Act, 1956 examine whether X’s claim foramages is justified.

Where a person has purchased the shares of theaogrop the faith of the prospectus which containetlue statement he
can seek rescission of the contract or claim dasdget this remedy is available only to those pesseho subscribed for
any shares on the faith of the prospectus. Pergdms have become shareholders by subsequent purdbasiee
Memorandum cannot avail this remedy.

In the present case, Mr. X did not apply for tHetment public any shares. After the completioratbbtment few moths
later, he bought 2000 shares from stock exchange.

As per the provision of companies Act Mr. X neitlh@s a remedy to rescind the ¢ aiimages. Thus,
X’s claim for damages is not justified.

ACCEPTANCE OF DEPO

1. What is a Deposit?

According to the explanation of section 58A(10) a&p means a
borrowed by a company. Therefore, deposit alsades in it loan taken
as may be prescribed in consultation with RBI.

cludeg amount
gein it such amount

2. What are the rules relating to Invitation and Accefiance

Section 58A and Companies (acceptance of DepdsitEs,
or acceptance of deposit by the companies. Sorttedmpo

in restriction and liidtaon the invitation
er this section afelsvs:-

1. Certain companies are prohibited to invite D do not have net owned furi@isoflL Crore

of 12.5% per annumate of interest.

deposits over and atfevéollowing limits:

(i) Any ot exceeding 25% of the aggeegdtthe paid-up shares capital and free reserVeheo

9. Register of DepositsEvery company should maintain a Register of Dapder acceptance purpose. This register must
be kept at the registered office of company. It inhes preserved for minimum of 8 years, from thafficial year on
which the latest entry was made.

10. Penalties for Contravention: If the deposits are not made as per the act esyahe amount collected should be paid
back within 30 days from the date of acceptancdepfosits. If still the default is contained thee tompany shall be
subject to a fine, which shall not be less tharcéithe amount not repaid and in addition to thrgwfficer who is in
default shall be punishable with imprisonment foemn of 5 years.
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Penalty for invitation of any deposits: Where default relates to the invitation of any defsothe company shall be
punishable with a fine which may extent to Rs. &8s but not less than Rs. 50,000.
3. Who is a Small Depositor?
Section 58A of the companies Act, 1956 definesnaalt depositor’ as a depositor who has deposited fimancial year a
sum not exceeding Rs. 20,000 in a company anddeslthe successors, nominees and legal representaéimall depositor
does not include those depositors who renew tlegipsits and those depositors whose repayment imadé due to death or
has been stayed by a competent court.
Acceptance, Repayment and Further deposits:-
board withih &ays the

5 Or intetlesreon.

1. Every company accepting deposits from the smalbdiggr should inform the compan
name and address of each small depositors to whdmasi defaulted in repay
Thereafter the information should be given on athigrbasis.

2. On receiving the information the Company Law Bosindll direc
the appropriate order is to be passed within 3G,dayt is dela i i ust be given
of being heard, for this purpose presence of thelshapositor is

3. Restriction on the company :

(i) No further deposits can be accepted from the sdeplosi y repays all matuepagits
alongwith interest due thereon.

, if shall state in all itsUe advertisement

[l deposits and the amaoluetthereon.

(i) If in any case a company makes a default in rep

and application inviting deposits, the details reg
(i) Where the interest accrued on small fact must be made clear in eftgtye
advertisement and application for inviti

(iv) A statement must be their in ev i its regarding the applicant thatytad been

DESCRIPTIVE QUESTION

1. Statet when a public limited compafails to repay matured deposits which it has acgged from
company continue to inviteraccept deposits from the public?

Repayment of Depositssection 58(A) states that the repayment of depdsivery important. Every deposit accepted by a
company shall unless renewed on accordance widls mlade under section 58A(1) should be returnel imaaccordance
with terms and conditions of such deposits.

When a company omits to repay any deposits ortpareof, in reference with the terms and condgiohsuch deposit,
the Company Law Board may, if it is satisfied eitba its own virtue or on the application of thergmny, the depositors or
the public, direct or order the company to makeayepent of such deposits or part thereof within sticte period and
subject to such conditions as may be prescribéaeiorder. [section 58A(9)]
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The depositor whose deposit has been maturedsamat repaid must make an application (in tripigab the Company
Law Board branch located at Delhi, Calcutta, Muméaél Chennai depending upon the place of registeffexke of the
company in the prescribed manner along with anieqn fee of Rs. 50.

If the orders of the Company Law Board are nolofeéd under section 58A(9) it would attract pendty way of
imprisonment, which may extend to 3 years and siisdl liable to a fine of not less than Rs. 50f-deery day till such non-
compliance continues.

Invitation after default: No company will invite or allow any other personitwite or cause to be invited on its behalf any
deposits unless, the company is not in defaulth repayment of any deposit or a part thereof asthge companies
Amendment Act, 1996 and any interest there upaeference with the terms and conditions_of suctodigp under section
58A(2). Therefore, the deposits are not alloweddoinvited by the defaulting compa dghdb is only with
regard to inviting deposits and it does not applyhte acceptance of deposits witho ne company has
filed statement in lieu of advertisement with Régis of Companies. and all dep (€ dance with
companies (acceptance of Deposits) Rules, 1975.

2. Several small depositors of Overtrading company linted ha
after due date. Explain briefly (1) the meaning oémall depositor
has taken place in the matter of repayment of theaposits.

Section 58AA of the companies Act, 1956 defineslsdeposito

sum not exceeding of Rs. 50,000/- in a companyireiddes h

ad of the g®sits
any aftr the default

positechyrfiaancial year a
egal repetbes.
Duty of company in case of default in repayment odleposi

1. The companies accepting deposits from small degos
of the default.

mpany Law Board/tribunalhiit 60 days

2. It becomes the duty of the companies to 1e small depositor to whom tlasydefaulted.

3. After this the company may give inti a monthly basis.

The term all Act, 1956.

propriated shares. Allotment has been clelfiyed in the case

unappro i ompany of a cemaimber of shares to a person.”

s to the allotment of shas?

(i) Allotment by proper authority i.e. board of direxsto
(ii) Allotment against application only. This means tafient cannot be oral
(iii) Allotment not to contravene any other provisioritef law

(iv) Reasonable time- 30 days from the close of isse@libtment should be done. If it is not allottedwn 30 days the
application money is to be returned with 15% oéist.

(v) Commission of the allotment should be done to appli.

(vi) Allotment should be absolute and unconditional
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(vii) Revocation (forfeiture of shares is a mode of cawion of acceptance)
2. Statutory provision:
(i) Registration of prospectus — prospectus can bstexgd on the day of issue or before issue.
(i) Application money (5% in 1956) (25% as per SEBIld&lines 2000)
(i) The minimum number of shares for which applicatt@m be made is 200 shares of Rs. 10 each [ asERIr S
guidelines]
In the case of discount and premium whatever bathneber of shares amount will be Rs. 2000.

(i) Money to be deposited in separate bank account tivi minimum subscription is received and cerdific of
commencement of business (whichever is earlier)

(i) Minimum Subscription: As per the SEBI (90% of the public issue is theimi
(iif) Opening of the subscription list: Not until the beginning of the five days fr . The date is
known as day of opening of the subscription list.
issue must be

based compfamny

(iv) Closing of the subscription list: As per SEBI guideline 2
kept open for at least 3 days and maximum period Gfwo
maximum 21 days.

(v) Permission to deal on a stock exchange: 10 Weeks fro iptisin After the completion
of 10 weeks if company is not listed in stock exuy rn the full akbattmoney along
with 15% interest.

Over subscription: Over subscribed money should th with 15% interest. And still if the

company is unable to return the board of dir f 000/- or 6 month to 1 ygamprisonment.

(iif) Where a copy of the not been delivered to the Registrar of Congzaai least 3 days

(iv) Whe [ d,ikeppscheduled bank.
(v) Where s inof the 8' day from the date of issue of prospectus.
(vi) Wher i f toenmal value has not been received.

(vii) Whe listed on a
Consequ otment:

el stcwhange or have been refused listing withinvgéeks.

Sr. Under Consequence Liability
section
1. Prospectus not 60 Allotment is valid Company and every person kimgly a party to
delivered to the the issue of prospectus shall be fined upto [Rs.
Registrar of Companies 50,000/-
2. Minimum subscription 69(1) Allotment is voidablel a. The entire application money is to be
not subscribed returned within 10 days or with interest [@
6% p.a. after 10 days.
b. The directors who knowingly contravene the
provisions are liable to the company as well
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as to the allottee.

3. | Application money less 69(3) Allotment is voidablel a. Company and every office responsible shall
than 6% of nominal be fined upto Rs. 5,000
Value b. The directors who knowingly contravene the

provisions are liable to the company as well
as to the allottee.

4. | Application money not 69(4) Allotment is voidable a. Company and every office responsible shall
deposited in a u/s. 71(2) be fined upto Rs. 50,000
scheduled bank b. wingly contravene the

company as well

5. Statement is lieu of 70 Allotment is voidablg all
prospectus not u/s. 71(2)

delivered to the \ gly contravene the

Registrar of Companies 3 o the company as well

6. | Subscription list opened 72 Allotment | 2ry officer responsible shall| be
before &' day uls. 71(1) yto Rs. 50,000

7. Shares not listed on 73(2) Allotment
stock exchange

re money received on application shall
due and if not paid within 8 days,

5. What are the provisions relating ta

Returns as to Allotment: after the allotme
be filed with the Registrar of C ies wit

1. Where shares are allo e number of shares, nominalartie share, address, occupation

le# of the share.
or for servi comrsition for which the allotment was made.

share than th minal amouttiteo§hares, amount paid or payable in form of idenation

3. Where s have been issued, return nhuiscluee:

(i) Acopyo olution authorizing the issue of ssbhlre.

(i)  Number of shares, nominal value of shares, nameddrkess and occupation of the allottee etc.
4. Where the shares have been issued at discount, retuishould include:

(i) A copy of resolution authorising the issue of sehhres.

(i) Copy of the order of Company Law Board.

(iii) If the rate of discount exceeds 10% of the copyl@fument issued by the Central Government permitsinch
issue.

It is not done the penalty of Rs. 5000 per dayctse 2, 3, 4 and in case 1 penalty upto Rs. 50,000.
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5. Re-issue of forfeited sharesNo need to file return of allotment to the RegistBCompanies.

6. What is Underwriting?

‘Underwriting’ is a contract entered into betwebe tompany and certain parties before the isstizeaghares or debentures
to the public for subscription. The contract endeirdo between the two is that if in case the whalan agreed portion of the
shares or debentures are not applied, then therwritdes themselves will take the unsubscribed slmrdebentures. They
can also procure other person to apply for thene ddmpany has no interest in knowing how the Undeks procure the
purchases. Thus, the underwriter exposes themstlvgat risk, by placing the shares before thaipuln return of this
risk they get commission which is called Underwdticommission. Underwriting is on the nature olunag:ice against the
possibility of inadequate subscription.

nauttsesribe to the
scribe to the

According to the SEBI guidelines 2000 Underwritimgans an agreement with or

securities of a body corporate when the existingrefiolders of such body corpo
securities offered to them.
Conditions: section 76 allows the payment of underwriting the following
conditions:
1. The payment of commission must be authorized bwittieles of the

The names and address of the underwriters shoudisblosed.

2
3. Addisclosure must be there about the Underwritiognissi ent in liepro$pectus.
4

The amount of the Underwriting commission payal % in case of shares and 2.5%se of
debentures. If the Articles permit the company lcave | mission.

A disclosure should also be there | rel debentures which the perswe agreed to
subscribe absolutely or conditionally.
ed to the Registrar ah@anies.

e members or a right basis.

A copy of contract in relation to th
Underwriting commission may be pa

ares or debentures, which are not offered tdigdbr
to subscribe under sub-section (1)

The Underwriting commissi
subscription. But where
ompany afordéhe issue of the prospectus statement intliete of any
cribaahfpor all those shares & debentures.

t of cagsion payable under this section in respect ol subscription
nts thencompany will pay commission to first mentionegtgons

eward paid to the r@dhn or mediator who brings about a bargain betvwbe seller and
purchaser @ pentures.

Provisions rela rokerage:

It is paid even if it is not authorized by the A&téis of Association.
Brokerage is paid only on those shares, whichalcblsy the broker.
The rate of the brokerage is not fixed it depertsnuthe company.
Brokerage is paid for every share while it is igbteethe public.

It is not necessary to disclose the name of conénad brokerage.

© M w DR

What is Minimum subscription?
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The minimum subscription is the value which in tpnion of the Board of Directors of the companysinioe raised by the
issue of those shares which are offered to theigubt subscription [section 69(1)]. The significas of raising the
minimum subscription are:-

1. The purchase price of any property required byctimapany is to be paid out of the proceeds of thees

2. If the company borrowed money for purchase of priypar for preliminary expenses, then the repayniedbne by the
subscribed money.

Any commission payable for sale of shares is patdbbthe proceeds of issue.
It acts as a working capital of the company.

Other expenses are also met by this amount.

The reason behind the provision of minimum subsionpis to protect the compa
the business without adequate financial resouiidgs.also acts in the form of inv
company is unable to receive the minimum subsoriptihen it h

vaesagf starting

ecause if the

Time of opening the subscription list:

1. According to section 72(1) no allotment should badm until th date of issue of

prospectus.
The subscription list should be kept open for asle8 days a mentidméde prospectus.]

The maximum period of keeping the subscriptiondisé
other case.

underwritten Hhdays for any

4. The main objective behind this provision is to g
withdraw their offer if they are not satisfied

ient time to study the gpectus and, to

Provision:

1. Section 69(1) of the companies Act i anies that the prospectussery company
must contain an indication as to th

2. The amount quoted in the prospectu i be recovered easily; this am@akhown as
minimum subscription.

3. The amount payable o : e less than 5% of the nominal value of ekar
If the ap nimurbstription is not received within 120 days of thsuie of prospectus
all the

5. If such 10t ré afher issue of prospectus; then it will be returméth interest @6%
after the

Provision

0] m subscripiio respect of public and right issue shall be 3ffdhe issue

(i) Inca ale of securities, the nemd®D% minimum subscription will not be mandatory.

(iii) In case of non-receipt by the company of 90% of iggied amount from public subscription plus acegpt
development or from other sources, within 60 dagmfthe date of closure of the issue, the compaunst meturn the
subscription amount in full without interest.

(iv) And with interest @15% p.a. if it is not paid withlO days after the expiry of the said 60 days.
9. What are the provisions relating to purchase or Buyback of the own share by a Company?

A Company possesses the right to purchase its tvares or other specific securities. The funds that be utilized by the
company for purchasing its own share should bebut

1. Its free reserves
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2. The security premium account
3. The proceeds of any shares or other specified isiesur

According to section 77A(1), the buy-back of angdkiof shares or other specified securities canaanbde out of the
proceeds of an earlier issue of the similar kindhadres or other specified securities.

Employees’ stock option or other securities as faynoticed by the central government from timeiteetmay be
included in specified securities.

Requirement to be complied before buy-backA company cannot purchase its own shares or cheurities unless they
fulfill the following conditions:-

1. There should be an authorization in the articlegHe buy-back.

2. A special resolution must be passed in the gemeeating for authorizing the buy-
3. The buy-back must be or less than 25% of the patl up capital and free reserv

In any financial year, the buy-back of equity skagkall not exc
4. The ratio of the debt owed by the company musbeatore thal i ch buy-back.

The central Government has the power to increasestio of the de He class or classes

of companies.
All the amounts unsecured and secured debts dreledin

‘Free reserves’ includes in it the reserves whish
distribution as dividend ad it will also includeitrthe b

alance sheet of the compamyfrae for
the securitiesrpuen account.

5. The shares or other specified securities whichi@abe b any must be listed onraoggnized stock

The notice of the meeting at whic assed should include withe statement

3. e purchasei@ubuy-back.
4.
5. k whle completed [section 77A(3)]

on 77A and 77AA of the companies Act, 195@&alsl with the

pletion of buy-back.

ed to issue same kind afeh or securities which were brought back forréogeo 24 months.
are permitted:-

Bonus shares

Sweat equity

Issue of securities of a different class than lepthan one which was earlier bought back

a
b

c. Stock option to employees

d

e. Subsisting obligation such as conversion of wagant
f

Conversion of preference or debentures into ecglitres [section 77A(8)]
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3. Aregister must be maintained by the company shgwéturities bought back, consideration paid ferkthy-back, date
of cancellation of securities, date of extinguishitrend physical destruction of securities and ogiescribed particulars
[section 77A(a)]

4. After the buy-back is over, a return must be filgith the registrar of companies and SEBI, if thenpany is listed
within 30 days giving details as prescribed [sat#@A(10)]

5. According to section 77AA if the buy-back is domer the free reserves than a sum equal to thevialeee of share
purchased will be transferred to capital redemptieserve account. Details of such transaction rhastlisclosed in
Balance Sheet of the company.

DESCRIPTIVE QUESTIONS

1. In what way does the companies Act, 1956 regulatend restrict the following in
public issue of shares:

pany ging for

1) Minimum subscription; and
2) Application money payable on shares being issued?

Companies Act, 1956 contains provisions which ragubnd restrict
payable on shares issued by a company going fdicpsbue of shares.
and 69(3) to (6) of the Act. The section has begragned as under:-

Minimum subscription [section 69(1)]:-

ieation money
ntaimelér section 69(1)

Any share capital of the company offered to thelipubr su allotted unless:-

1. Any shares mentioned in the prospectus as the mi en subscribed, provided thtdit amount

should not be less than 5% of the face value as
ved by the company

If the application for minimum subs i s after the issue of proggedhan all the
money so received from the appli e money is not returnedhin 130 days
after the issue of prospectus it will b from the expiry of H3gs.

Application Money: Accordin anies A@&56, the amount to be received on application of
each share must not be le ares. The money received by the applicatf shares should

cement of Business [section 149]

tim¢ entire amount payable on application forrekdn respect of the
compa

compthin the time prescribed, than the money receifredh the

. Aiitds still delayed then the interest will albe added.

sirous of buying back of allits equity shares from the existing shareholders othe
ice. Examining the provisiors the companies Act, 1956. Advise whether the ab® buy-

back of eqt by the company is possible.lgd state the sources out of which buy-back of shes can be

financed.

After introduction of section 77A under the commnAct, it is possible for a company to buy-baskatvn shares. But for
this purpose the company will have to fulfill th@léwing conditions mentioned in sub-section 2;

(i) The buy-back is authorized by it's Articles
(ii) A special resolution has been passed in generdinmgesf the company authorising the buy-back;
Provided that instead of passing of a special mtienl company will have to pass a resolution intibard only if :-

* The buy-back is equal to or less than 10% if tptatl up equity capital and free reserves of thepzom
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« An offer for another such buy-back is not made inithperiod of 365 days from the preceding offer.
(iii) The buy-back is or less than 25% of the total paictapital and free reserves of the company

Provided that the buy-back of quietly shares in famgncial year shall not exceed 25% of its tot@ldpup equity capital
in that financial year

(iv) The ratio of the debt owed by the company is natentban twice the capital and its free reserves afich buy-back.

Provided that the Central Government may presaibigher ratio of the debt than that of specifiader this clause for
a class or classes of companies.

Explanation:- For the purpose of this clause, tession “debt” includes all amount of unsecurelts;

(v) All the shares or other specified securities foy-back are fully paid-up;

(vi) The buy-back of the shares listed on any recogreseck exchange is in accord:z
SEBI in this behalf;

(vii) The buy-back in respect of shares other than thpseified in c
prescribed.

fatimade by the

as may be

Also before the buy-back a declaration of solveslguld be filed wit dbg-back must be
completed within 12 months from the date of passifigesolution. Also t t back musexienguished and
physically destroyed within seven days of the tige of completi
Sources out of which buyback of shares can be finaad:
According to sub section 1 of the section 77A, ampany m hares or other spgaiieurities out of —
(i) Its free reserves

(i) The securities premium account
(iii) The proceeds of any shares or other spec

Provided that not buyback of any kind
issue of the same kind of shares or sa

Il be made out ofptfeeeeds of an earlier

1. ABC Company limited i ref the company pass an ordinary resolution to buyack
30% of its equity sh icles of tle company empower the company for buy back of shase The

Buy-back urces of Funds etevhen the company purchases its own shares andfer specified
y-back of own shafé® purchase should be made out of :-

(i) The securities premium accounts
(i) Its free reserves
(iii) The proceeds of any shares or other specified isiesur

As per Section 77A(i), the buy back of any kindottier specified securities is not allowed to be enadt of proceeds of an
earlier issue of the same kind of share or otheurity.

Section 77AA contains two provisions regardingltig back of shares:-
(i) A special resolution is to be passed by the comjraggneral meeting who is deciding for the buykbaicshares.
(i) Secondly, the buy-back is less than 25% of the patil up capital & free reserves of the company.
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By considering the above two provisions, the qoestisked in the problem can be answered as under:-

1. The company’s proposal for buy back is not in otgezause it has passed only an ordinary resolatidr30% buy-back
is in violation of the provisions.

2. The answer of the second question is also the dmuause there also the resolution passed by th@aomis an
ordinary resolution not the special resolution. @ifo the buy-back is not violative as the percenia@®%.

1. After receiving 80% of the minimum subscription asstated in the prospectus, a company allotted 100 ates in
favour of “X”. The company deposited the said amounin the bank but withdrew 50% of the amount, before
finalization of the allotment, for the purchase ofcertain assets. X refuses to accept the allotment shares on the
ground that the allotment is violative of the provsions of the companies Act, 1956. C t.

Allotment of shares: The Company has received 80% of the minimum sigigm as
allotment made is in contravention of section 6%flthe companies Act and the allo
provisions of section 71 of the companies Act, 1956

pectus. Hence, the
attracting the

The consequences of irregular allotmentAt the option of the a lot . The opinion
must be exercised:

(i) Within 2 months after the holding of the statutorgeting of the com

(i) Within 2 months after the date of allotment where tompany..is. not the meetingherrheeting is
already held.[section 71(1)]
If the company goes into liquidation, than alsoithegul ble. [Section 71(2)]

the ground that thera#at is violative of

ion to avoid the allotmeéthin the period

As per above provisions, refusal of “X” to accep all
the provisions of the companies Act is valid praddhe h
mentioned in section 71(1) of the companies A

The company has also violated the provi ) anies Act in withdrawing 50%tlee amount
with the bank before receiving the entire b icati in respect of ti@mum subscription.
2. The Board of Directors of the co rice as underwriting commission tohe

er the comanies Act, 19567
6 of the companies Act, 1956

(i) The amo Al teekb&6 in case of share and 2.5% in case of delsentur

Thus, by concluded that the Board of Directors, decigm pay 5% in incorrect,
since the ) eed 3% as givenénAtticles of the company.

ecision of the board is dprsence the commission can be paid out of capital out of profit

3. Mars India limited owed to Sunil Rs. 1,000. On beauning this debt payable, the company offered Sunil@ shares
of Rs. 100 each in full settlement of the debt. Theaid shares were fully paid and were allotted touil.

Examine the validity of this allotment in the light of the provisions of the companies Act, 1956.

The allotment of shares by Mars India limited tantbis valid subject to the following provisions tiie companies Act,
1956.

According to section 81 of the companies Act, 1%6ompany may issue shares to its lenders whe b@en given the
option to convert their loans into shares. For this conversion has to be approved, before thengacf loan, by a special
resolution and also by the Central Government.
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Thus the allotment will be valid if:-

1. An option had been given by the company to Sumitmversion of loan into share before the loan naésed.

2. Such a conversion was approved by a special ré@molahd by Central Government before the loan \a&®d.
MEMBERSHIP, INVESTMENT AND SERVICE OF DOCUMENTS
1. Who is a Member of Company?

The members of a company are the persons who tiedicconstitute the company as a corporate entity

Section 41 of the companies Act, 1956 defines a lpeeras:-

1.

Any person who is competent to contract may becttraenember of the co
Articles of Association of the company.

Certain person cannot be the member of the company:

w o ok wbd PR

The subscription to MOA of a company shall be degtochave agreed to become members of the compahyraits
registration, shall be entered as members in gister of members.

Every other person who agrees in writing to becam@gember of a company and
members shall be a member.

Every person holding equity share of a company ahd na
depository shall be deemed to be the member afdhgany.

Who can become a member?

Minor

Persons of unsound mind

Insolvent

erdscof the

n a member and a shareholder

thd negister of

e provision @mbfrandum and

the ‘members’ or ‘shareholder’ of apany. These words are
imitedhares, a company limited by guarantee and bashare capital and
gfishares these words are synonymous. Whereas@af an unlimited
hawe capital a member may not be a shareholder.

Sr. Shareholder
1. der is a member reghstered member may not be a shareholder
) gal representative may not be a memp&he legal representative remains a sharehqlder
' he applies for registration though his name does not appear on the register
3 Share wa Holder of share warrant is not a negnfilis| A person who owns a share warrant i a
) name is struck off shareholder
" On subscription| A person who subscribes to the MQANhen the shares are allotted to the subscriber
immediately become the member they become shareholder.
On the transfer | On the transfer of share the pemomains the A person who transfers his shares ceases tojbe a
5. member till the time the transfer is registereldolder of shares from the date of transfer.

in the name of the transferee
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4. What are the modes of acquiring the Membership?
A person may become a member or shareholder afoimpany in any one of the following ways:-

1. By subscribing to the Memorandum of AssociationThe subscriber to the Memorandum of a companyleesned to
have agreed to become a member of the companyrmaihke registration of the company their nameseatered as
members on the register of members

2. By agreeing to take qualification Shares:According to the section 266 directors of the conypan delivering to
registrar a written undertaking to take their dficdtion shares and to pay for them become the reesntif the company
and they are in same position as if they were sidEss to the Memorandum.

3. By transfer of shares:Shares in a company are movable property and ansfarable in-the
the Articles of the company. Thus one person passethe right to transfer his
registration of transfer the transferee becomesrtdmmber of the company.

ame way as provided in
10thesoperOn the

4. By application and allotment of shares:A person may become shares to
the formal acceptance by the company. On validtrakat, t : eredanreéhister of
members

5. By successionOn the basis of the succession certificate thal legir er/shareholder geigtite
to be a member of the company. The company orb#ss enters their n ister of members.

5. Can a public limited company be a member of anothep,

If the Memorandum of Association of the companyhati pany can become the mentbanather
company. But there are some cases in which a compi mber of its holding comp&egtion 77(1)
lays down that a company cannot become a membits i urchase its own shafesy allotment or
transfer of shares will be void in a company tcsi subsidiary.

Section 42(1) will not apply in the followin
1. Where the subsidiary is concerne

2. Where the subsidiary is concerned
and is not so interested onl se of a transaction entered into byjénardinary course of

gction (1) to the cases where a public comparighnis a subsidiary
is not holdi ] ‘ pwn name but through its nominee.

interest i ich is eitheloapany limited by guarantee or unlimited companyirtashare capital or
not.

6. Howis
Termination of the membership: it can take place in two ways:-
1. Voluntary termination (by act of the parties)
2. Compulsory termination (by operation of law)
1. Voluntary/by act of the parties termination:-

0] By transfer of shares

(i) By forfeiture of shares

(i) By surrender of shares

(iv) By exercising lien by the company.
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(v) By issue of share warrants
(viy By redemption of shares
(vii) By the buy back of shares by the company
(viii) By irregularity in allotment
2. Compulsory/By operation of law termination:-
0] By termination of shares
(i) By insolvency

(i) By the order of court on acquiring shares

(iv) By dissolution

7. What are the rights of a Member?
Right of the member of a companyA member of the company has
Right to have his name registered on the regigteremnbers.
Right to have the certificate of shares held orcwtificate of stoc
Right to transfer shares subject to any restridtigmosed by the artic
Right to receive a copy of the statutory report.

Right to attend meeting of shareholders, receiopgr noti
Right to have notice on any resolution requiringaal n
Right to associate in the declaration of divideadd to an injunction.
Right to obtain request minutes of proceedi

© 0o N o O~ wDdRE

Right to obtain copy of Memorandum of i iation on request and on paytoéthe fees.

P P
r O
Y
[(e]
0
=
=
(@]
-
D
3
(@]
<
@D
o
=
D
(@]
Q
@]
=
wn
O
<
=)
3.
>
(@]

. Right to inspect the registers, inde
copy thereof.

pt by the company nadbtain extracts and

12. Right to apply to the co n to his right set aside by the court.
13. r & nssue of shares.

14. Ri i i i anditt the AGM.

15. ghei¢h the audit report.

16. Rightto i company.

17. enpetent inspectors by the Government to inve&igdb the affairs

in the capital of the camypand in the surplus assets, if any on the cogipdiquidation.

20. Right to ta he appointment and in fizatof remuneration of one or more liquidators isecaf a Members
Voluntary winding up & to fill any vacancy in thdfize of a liquidators so appointed by him.

What are the liabilities of a Member?
In case of company limited by shares, liabilitylvaié limited only to the extent unpaid.
In case of company limited by guarantee, liabiifll be limited to the amount guaranteed.

In case of company with unlimited liability, the mbers are liable in full for all the debts of trempany.

© w NP

Can a Member be expelled?
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A member cannot be expelled even by altering thelas. (Dept. of Company affairs in Bajaj Auto Ltd. N.K. Tarodia)
such an alteration will be opposed to the fundaaigarinciples of the company’s jurisdiction andulavires the company.

10. Can a Member be suspended?

A member can be suspended but temporarily provtdedpower to suspend is contained in the Articled the same is
exercised, bonafide by the managing director ottirapany

11. What is Investment?

In simple language, investment includes any typthefproperty or rights in which money or capitalinvested. But in the

case of company, we take the word investment imikeld sense that is investing of money in shaseésk, debentures or
other securities.

12. Which investments can be held by a company in itsam name?

Under section 49(a) , investments made by a comfathyer than an investment co
made and held by it in its own name. The aforesadion is subject

(i) Investment exercisable in trust:- When the company mal se, then such
investment need not be held in its own name. Thurgre the ¢ ensdsraed to be
made on behalf of the beneficiaries of the trust aot on its own be jections arelena such cases in
which the investment are being made by the comparg/trust

(i) Qualification shares in respect of nominee directoor
position to appoint a director or directors on tloard o
share qualification, it will be open to the appoigtcom
of appointee director (ii) in its own name.

:Where a company is in a
nd the Articles of tlwethgany provide for
res (i) jointly in itsroname and the name

(i) Holding shares in a subsidiary in the na
may hold any shares or shares in its subsi
ensure that the number of membe
for private and public companies.

)]:-According to section 49(3) a company
s of nominee of the compaihisifequired to
minimum number prescribader the act

(iv) Investment companies [section 49(4)]:
securities, they are exp

al business of the company isug and sell shares and
shares or securities on its own behalf.

(v) Other Section [sectio does not restrict a company :-

(a) Frg ny persmry shares or securities, by way of security fierrepayment of
erformahary obligation undertaken by it;

(b) From 0 nkerthefcompany, any shares or securities for collgdfinidend or

of semsiheld by the company as a benefits owner.
(d) or transferring to or holdimgthe name of the SBI or scheduled bank, beind#rier of the
securities in order to facilitagetransfer. If no transfer of such shares ouses taken place
of six months from the date frarhich the shares or securities are transferrechéycompany to,
or are first held by the company in the name of 8B$cheduled bank as aforesaid shall as sooreatiqable, after

the expiry of the period re-transfer those shareseourities in its own name.

If the shares of securities are not held by thepammy in its own name, they should maintain a regist which they
must record the nature, value and other particidarmay be important to identify the shares, stearin question. It
must also mention the bank or person in whose r&roastody the shares or securities are held. {@edd(7)]

13. How are Documents served?
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Section 51 of the companies Act, 1956 explainsldlerelating to service of documents on compang.géction provides
that a document may be served on a company orfaerthereof by sending it to the company or affiat the registered
office of the company by post under a certificat@osting or by registered post or by leaving it@aregistered office.
Service of documents or Registrar of Companies [séan 52]:

A document may be served on Registrar of Companjesending it to him at his office by post undeceatificate of
posting or by registered post or by deliveringijtdr leaving it for him at his office.
Service of documents on members by a company [sexti53]

1. According to section 53(1) a company may serve gwous to its member either personally or by sendibg post to
him to his registered address in India or to théress if any within India supplied by.him-te. thenguany for giving
notices to him.

2. Where a document is sent by post, the service dhstall be effective if the lette ent is properly
addressed and is sent by ordinary post. But whesgaest is j sebeed by
registered post or under a certificate of postirgyiged the me [ g the expenses
[section 53(2)(a)]

These services shall be deemed to have been effdcte

(a) In the case of a notice of a meeting, at the cotiguleof fo
posted out.

letter contaigithe same is

(b) In any other case, at the time at which the lettaulg > ordinary course of post.

3. Under section 53(3), if a person residing abroairiw to the company withiralfat the purpose
of giving notice to him, then a document a i ating in the neighborhoodhef registered
office shall be deemed to be duly served » ertisement was made.

As per section 53(4), joint holder of a joint holder named firshaholder.

In the case of the death of the sh i epresentatives to $trtheir address for a

notice to be sent and if they fail to

insolvent members the same i ils to provide their address [section §3(5

If a [ dodiors allot shares to a minor without knowing ti@was a minor and
enters hi ter of member, as asdhe company comes to know the fact, it hasigie to cancel the
allotment of the minor fromngister. On this, it becomes the duty of the camypto return the entire
money to th is obtained in relatiorite allotment.

The CLB has laid down in Nandita JainVs. Bennete@@an & Co. Ltd. that a minor can become a memibahe
following conditions are fulfilled:-

(a) If the shares are fully paid up
(b) Company must be a company limited by shares.
(c) The transfer is mainly for the benefit of the minor

(d) Application for the transfer is made on behalf ahon by lawful guardian.
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The Punjab High Court in the case of Diwan Singh M@erva Film Ltd. held that there is no legaltrition on a
minor becoming the member of company, if they asgshares which are fully paid up and no furthability or obligation
is attracted to it.

By transfer and transmission also a minor can beceamember.
PRACTICLE QUESTION
1. Describe the ways to become a member of the company

A company issued 20 partly paid equity shares ancegistered them in the name of minor describing hinas minor.
The father of the minor signed the application on lte minor's behalf. After some time company went ird
liquidation. The company filed a suit against fathe of the minor to recover the remaini ount on he shares.
Whether the company will succeed? Advise.

Modes of acquiring membership:A person may become a member of share ny one of the
following ways:-
1. By subscribing to the Memorandum of AssociationThe su nylaeened to

have agreed to become a member of the companyraiie re meseatered as

members on the register of members
2. By agreeing to take qualification Shares:According to the
registrar a written undertaking to take their dfidtion sha

and they are in same position as if they were siiEss t

the comypan delivering to
e the reesntif the company

3. By transfer of shares:Shares in a company are mo
the Articles of the company. Thus one person pas

gfagrable in the same way as provided in
fer his shares to anothesoperOn the

4. By application and allotment of shares: nber of a company by plicafion for shares to
the formal acceptance by the co e shareholder is enteredanrelister of
members

5. By successionOn the basis of the suc thal legirs of the deceased member/shareholder geigtite

enters their name in the register of members.

a competent enough to enterairdontract is liable to become a member. A

e thalrae of the company, as they are incompetent toracin It has been

gvoid-ab-initio.

omgrmict, 1956 for membership. Therefore, in Indimiaor can be

yip register of members, but at the time of nitgono liability is

company issued 20 pp#lyg up shares and registered it in the minor'senahhe transaction
igned the applicabiorthe minor's name could not be treated as hastmgracted for shares.
placed on the list aftroution when the company goes into liquidatidbhe facts to the case of
iquidator AIR 1942 Mod. 740)
2. M/s. Honest Cycles Ltd. has received an applicatiofor transfer of 1,000 equity shares of Rs. 10 eadhlly paid up
in favour of Mr. Balak. On scrutiny of the application form it was found that the applicant is minor. Advise the
company regarding the contractual liability of a minor and whether shares can be allotted to the Balaky way of
transfer.

was void &
Therefore, |
(Palaniappa V. 0

The companies Act, 1956 does not lays down a degtiibn for membership. An agreement enforceabla court of law
makes important the membership.

Therefore, the contractual capacity stated bybd&n contract act, 1872 should be taken into ickemation. It was held

in the case of Mohri Bibi Vs. Dharmadas Ghose #ie¢ the minor does not have contractual capatitis, agreement with
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minor will be void. Therefore, a lunatic or minoarmot enter into an agreement to become the meaflthe company.
Further, in the case of Diwan Singh Vs. MinervarisiLtd., the Punjab High Court held that thereadegal restriction on a
minor becoming the member of a company by takimghe shares by way of transfer provided the sharegully paid up
and no obligation should be related to it.

In view of the above case, M/s. Honest Cycle t&h give membership to Balak through 1000 shaeegived by way
of transfer in favour of Mr. Balak a minor becatise shares are fully paid up and no further ohligaobr liability is attached
to these.

3. X had applied for the allotment of 1000 shares in @ompany. No allotment of shares was made to him kthe
company, later on, without any further application from X, the company transferred 0 partly paid upshares
to him and placed his name in the register of membg. X, knowing that his na in the regier of
members, took no step to get his name removed frothe register of members. on madknal

call. X refuses to pay for this call. Referring tothe provisions ether his
(X’s) refusal to pay for the call is tenable and whther he can ber of the
company.

According to section 41(2) that deals with membigrély application a ares is an offer to
take shares; allotment is acceptance of that d&ffethe company creates act betwkerapplicant and the
company.

Further more as per section 111 the tribunal mae
allotment of shares i.e. where there is allotméishares wit

egister wheresrth is no valid
sions of the Aagbf Association.

In the present case, shares applied by X weraltoited
of members by transferring partly paid 1000 sh
in register of members did not applied for t
will be liable for the call made on such sh

ter on company placesiaime on register
eover, X knowing thé name was placed
is name was enterethouit sufficient cause

Thus, X cannot refuse to pay for
members. Therefore, he cannot escape

) gets his name removedtfr® register of
of the company.

1. Whatis a Share?

ressed or implied”.

The Supre me-tax V. Standard Vacuum QOil. Co. observed &ghare in a
company is egsured by a sum of money and made up of divigists conferred
on its hold f any which constitute a contract between hichtee company.”

1. Ashareis of money but is the interést shareholder in the company measured by a sumoogy for the
purpose of liability in the first place, and ofénést in the second, but also consisting of a s@fiéMutual ‘covenants’
entered by all the shareholders inter se.

2. A share is a chose-in-action implies the existesiceome person entitled to the rights, which aghts in action as
distinct from right in possession, and until tharghis issued no such person exists.

3. InIndia, a share is registered as ‘goods’. Se@igh) of the sale of goods act, 1930 defines ‘gbtwimean any kind of
movable property other than actionable claims arahey includes stock and shares. However, sectiomf8the
companies Act, while recognizing share as movalb@grty, suggests that they shall be transferahlg io he manner
provided by the Articles of Association of the canp.
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4. A share is not a negotiable instrument
Again in shree Gopal Paper Mills Ltd. Vs. CIT, tlearned judged observed that the share when itthes@ssociated
with a member becomes a movable property. It isydver not a movable property whose transfer ishgoégulated by
the sale of goods act. Its transfer is also gowkinethe companies Act, and/or Articles of Assdoiabf the company.
Each share again bears a distinguishing numbist. Hbwever, not a tangible property for it is tlue share certificate; it
only consists of a bundle of rights and obligations

3. What is the concept of capital?

There are many concepts of the capital such as —

1. Authorised or registered capital:- it is the amount of share capital which a compia to issue.

2. Issued capital:lt is that part of authorized capital which is adlyissued by the co ubscription.

3. Subscribed capital: It is the total amount of the nominal value of resawhich ken up by the
public.

4. Called up capital: it is that amount of the nominal value ny has asked it
shareholders to pay by means of calls or otherwise.

Paid up capital: It is that part of the issued capital which hasrbpaid
Uncalled capital: It is the amount which remains uncalled

Reserve capital:A company may resolve by special r
upon except in the event of winding up. This amasi

alled capital shall not be dalle

4. What are the various kinds of share capital?
Section 86 provides two kinds of share capital:-
1. Preference share capital
2. Equity share capital

According to section 85 of the co
fulfills both the following requirements:-

al means that part of taeestapita, which

1. On the winding up or the es or will carry a preferential right te Ipaid that is amount
fiything is paid to equity shareholders.

2. assunggbreference dividend. The preferential dividendynconsist of a

erbefoything else is paid to the equity shareholddternatively, the
nitated at fixed rate.

Types of p sue public company is allowed to issue followingdgmf preference

shares:-

1. hares

2. ce shares

3. shares

4. Non-cumulative preference shares

5. Convertible preference shares

6. Non-convertible preference shares

7. Redeemable preference shares

8. Irredeemable preference shares

Explanation:
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1. Participating preference shares:such shares are entitled to a fixed preferentiadiend and along with it, carry a right
to participate in surplus profits along with equdlgareholders after dividend at a certain rateb®en paid to equity
shareholders.

2. Non-participating preference shares:These shares are entitled on to the fixed dividemdl do not have the right to
further participate in the surplus profit.

3. Cumulative preference sharesThese shares confer a right on its holder to cfaied dividend of the past and current
year out of future profits. The fixed dividend keem accumulating until it is fully paid.

4. Non cumulative preference sharesThese shares give right to its holder to a fixetbant or a fixed percentage of
dividends out of the profits every year. If no ptofare available in any year the share 1gting, nor can they
claim unpaid in any subsequent year.

5. Convertible preference sharesThe holder of such shares is given the right
the preference shares can be converted into esputies at future

of such right

6. Non convertible preference sharesThe holder of such sha res into equity
shares at later date.

7. Redeemable preference shareShese shares are redeemable evi
back of capital is called redemption. After the coemcement of the co
issue any preference share, which is irredeemahik red
the date of issue.

company. The paying
company linfiyeshares shall
f a periotiveinty year from

8. Irredeemable preference sharesThese shares are n
as winding up of the company. These shares ar¢ol
Act, 2000.

Equity shares [section 85(2)]

e hapgpehi certain specified event such
ommencement of companraen@ment)

The equity shares are those shar her words, shares which demoy any
preferential right in the matter of capital are known as equibresh After
satisfying the rights of preference s s shall be “entitled to shares in the reimgiamount of
distributable net profits
depending upon the . Tdte of dividend is recommended by the Board céalors of the
he amgauaral meeting.

te on evesplution placed in the meeting and the votingtsghall be
d to this, the holders of preference shares/gtonly on such
lto the preference shares. However, if the prater dividend is not

sbareholders shall also get voting right on evesolution placed

Alteration of th capital [section 94]A company limited by share through a general meetirpermitted by its
Articles, alter the terms of Memorandum relatingtare capital in order to:-

1. Increase its share capital by the issue of neweshar

2. Consolidating and sub-dividing all or any of itash capital into shares of large amount than iistieg shares.

3. Converting the fully paid up shares into stock atwtk into fully paid shares.

4. Sub-dividing the shares into the shares of smaleount.

Procedure for the alteration of the share capitals:

1. There should be provision in Memorandum of Assamiaand Articles of Association for the alteratiofshare capital.
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Ordinary resolution should be passed for it.
The registrar should be informed about it withind2g/s.
If the information is not given than penalty of B80 per day of default is charged.

o M WD

How is share capital reduced?
According to section 81 of the companies Act, 1¥5ie issue of share capital is being made befbeecompletion of 2
years from the date of incorporation of the companyefore the expiry of one year from the firdomhent of shares then
the shares are to be offered to the existing eghityeholders. This further allotment will increéise subscribed capital.
Further, after the expiry of said period, the n&vares of the company may be offered to the peosiogr than the
existing equity shareholder in following circumstas:-

1. If the company passes a special resolution to effatt in general meeting au calflot shares to

outsiders [section 81(1A)(a)]
2. If an ordinary resolution is passed and the approfvtne Centra
give its approval only if it is satisfied the prgabis most bene

ment will

3. If any of the shareholder declines to accept tlaesbffered to him
place the shares in such a way as they think neosfirial to the com

o0& Directors may

4. Where the convertible debentures are issued bgdhgany
the shares can further be allotted to persons titherexi

into the equipetsons and

debentures and other wisgaernment
company [section §1{4lese shares can

5. If the company has taken any loan from the Ce
may if in the public interest change such debewstord

6. Where the existing shareholder renounc issued only to the equityesléders, unless
procedure as stated above has been tsiders , etc. Thus, inrgetie share cannot
be offered to preference sharehol

7. What is the difference between redu
Reduction of Capital and Di
inution of capital is done of authorized and-issued capital.

Diminution

ddiminution of capital is the cancellation of the
subscribed part of the issues of capital.

It is affattey ordinary resolution.

s. Aioetis to be sent to the Registrar |of
Companies within 30 days from the date |of
cancellation.

Confirn r It requires confirmation of court. It does not riggconfirmation of court.
of court

5. | The word| Court may give order to add the word ‘apdlo such order is given.
reduced reduced’

8. What is Sweat equity share?
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Sweat equity shares means the equity shares idspde company to it employees or directors at stalint or for
consideration other than cash. These shares misgloed for providing know-how or making availakights in the nature of
intellectual property rights or value addition bhatever name called.

Conditions to be fulfilled by a company for issuingsweat equity shares:Section 79A permits company to issue sweat
equity shares if the following condition are sadidf-

1. Sweat equity shares must be of a class of sharedgiissued by the company.
2. The issue should be authorized by a special resnlpassed by the company in general meeting.

3. Not less than one year must have at the date ofsue elapsed since the date on which the compasyentitled to
commence the business.

4. The resolution must specify number of shares, atimrearket price, consideration, | psses of directors

or employees to whom the sweat equity shares masshed.
5. ‘Sweat equity’ shares can be issued as per regolatiade by i t. If the

company is not listed on the stock exchange ‘swqatty sha i i dglines of Central

Government. [section 79(1)]
6. Limitation, restriction and provision availabledweat equity shares er equityeshpsection 79A(2)]
Steps for issue of sweat equity shares=ollowing are the steps whi pany for the issue of sweat
equity shares:-
1. A special resolution must be passed to authorieéstu
2. The special resolution must contain the numberhef

directors or employees.

rice, consideration, if ang the class of

r of its commencement.
with the regulation magléhle SEBI in this

Company can issue sweat equity shares

Sweat equity shares in case of a list

behalf.
5. Inthe case of unlisted company, the with the guidelines aslregyrescribed.
9. What are the provisions r

Provisions related to Bon

gisbf Companies.

company should be made.

2. Ifthe bon e issued after the issuglufshare, the company should keep in mind thstidtuld not affect the
right of debenture holder.

3. If can be issued from free reserves and sharesipnmeaccount.

4. Bonus share cannot be issued in place of dividend.

5. Toissue of bonus shares within 6 months of detitara& it should be the provision under AOA.
10. What are the provisions relating to issue of Shareat premium?

Section 78 of the companies Act, 1956 containgtiision regarding the issue of shares at prenfiyra public company.
This section provides that where a company isshases at a premium, whether for cash or otherveissym equal to the
value of the premium on those shares should bsferaed to an account called the “Security Premiwmount”.
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Purpose for which the money received as share preom may be issued by the company:The share premium may be

applied by the company for following purposes:-

1. In writing off the preliminary expenses of the cany or

2. Inissuing to the members of the company fully gaodus shares; or

3. In writing off the expenses or the commission paiddiscount allowed on any issue of shares or debes of the
company.

4. In providing for the premium payable on redemptiminany redeemable preference share or any debenfutiee
company. Issue of the securities at differentiahpium is allowed. The value which the acquireresfigities may pay in

excess of the par value for acquiring the shar@emtts upon the contract between any andracof such
securities.

Issue of share at a premium for consideration othethan cash:lt is possible for the

for consideration other than cash. In such a aseim equal to the the share

premium account.

11. What are the provisions relating to the issue of stres at discou

The issue of shares at a discount is regulate@yahd section 79 provi j itions, the shares can

be issued at discount. The conditions are as fallow

1. The issue must be a class or classes of shareslli issued fofirgteime are not
allowed to be issued at a discount.

2. Not less than 1 year, has at the date of issupsedhsin
business.

3. The issue of shares at a discount must
and sanctioned by the Company Law

6. §hares must have the particular of the discallmved on the issue
aen written off at the date issue of the prosmec

7 the pany who is in default shall be punishable withire fwhich may

Directors’ of improper issue d shares at a discount:

1. The dire be liable if they have iroperly issued the shares at a discount. The eafesdmpensation will

be to the amount of discount.
The holders of such shares will have to pay batkéacompany the amount of discount.

If before the commencement of winding up the adetdiscovers the illegality of discount allowed, may avoid
liability to take the shares and may get his naemaved as a shareholder provided he has not oteagreed to keep
the shares.

12. What are the conditions under which shareholders’ ight can be varied?
Variation of shareholder’'s right [section 106]: there are two types of the shares in a companytyeghares and/or
preference shares. Different classes of sharesegogdifferent rights of a class of shares. Thetrafhthese shares is
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determined by the Memorandum, the Articles the seofissue of shares or a special resolution. Stlgethe fulfillment of
the following condition, these rights may be varied

1. A provision should be there in the Memorandum erAliticles of the company in respect of such vt

2. A written consent should be given by the sharehsldé at least 34 of the issued shares of the class whose rightoare
be varied or a special resolution must be passadeparate meeting of the holders in that effect.

3. If there are no such provisions in the Memorandunfdicles, such variation must not be prohibitedthe terms of
issue of the shares of that class.

Rights of dissentient shareholderfollowing are the right of the dissentient shardbod:-

1. The holder of not less than ten percent of theedsshares of a class who did not giv have not voted in

the favour of the resolution for the variations &ke right to apply to the court to

2. Application to the court should be made within Ziysl after the date on which
was passed.

3. The court grants a hearing to the application anainty other p
to the court if interested in the application.

riatioridvanfairly prejudice the

4. If the court gets satisfied having regard to al tircumstances of the
' and if tdoaurt does not get

shareholders of the class represented by applictr@s the court-d

satisfied, it confirms the variation.
On such application, the decision of the couririalf
It is the duty of the company to forward a copyuoder t mpanies within 30 days.

If the compliance of the provision is not followd ‘ ‘ y officer of the company vidhin default

False: According to section 99 of the co e the uncalled capital is converted into reserapital by
passing a special resolution i vinding up of the company. Alsoahmot be converted back

CRIPTIVE QUESTIONS

1. Apuk ] sulisibed share capital by offering the new shares tthe persons
who are no ) gotthe provisions of the companies Act, 1956, advitee company
ffect to the above proposal. OR

shareholc béeoéd to the preference shareholders?

Acco f the companies Act, 1966 issue of share capital is being made befogecompletion of 2
years from poration of the companpefore the expiry of one year from the firdothent of shares then
the shares are to red to the existing eghitiyeholders. This further allotment will increéise subscribed capital.

Further, after the expiry of said period, the néwares of the company may be offered to the perstimsr than the

existing equity shareholders in following circunrstas:-

1. If the company passes a special resolution to éffact in general meeting authorising the boardltot shares to
outsiders [section 81(1A)(a)]

2. If an ordinary resolution is passed and approvahef Central Government is obtained. The Centrale@ament will
give its approval only if it is satisfied that theoposal is most beneficial to the company [seddib(1A)(b)]

3. If any of the shareholder declines to accept tla@esbffered to him by the company, in that caser@o& Directors may
place the shares in such a way as they think neostfirial to the company [section 81(1A)(d)]
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4. Where the convertible debentures are issued bgdhgany the same may be converted into equity shareersons
and the shares can further be allotted to persthies than existing equity shareholders.

5. If the company has taken a loan from the CentralgBunent by issuing debentures and otherwise thergment may
if in the public interest change such debenturdoan into shares in the company [section 81(4)lesSEhshares can
further be issued for increasing the subscribedalap

6. Where the existing shareholder renounces his faghthe shares offered to him to any other persdmg may not be the
existing shareholder.

Preference shareholders —whether (Further issue afapital) be offered to: According to section 81, is quite clear that
these shares can be issued only to the equity tetlders, unless procedure as stated above.hasdadegted for issue of
these shares to outsiders, etc. thus, in generahtare cannot be offered to preference s

PRACTICAL QUESTION

1. DJA Company limited is holding 40% of total equity shares i ; irectos of
MR Company Limited (incorporated on 1.1.98) decidedt i
further shares and also decided not to offer any slres to
already holding a high percentage of shares in thelR Company L
Limited provides that the new shares be offered tthe existing share
were offered to all the shareholders excepting DJ i
companies Act, 1956 examine the validity of decisi
offering any further shares to DJA Company Limited

nd that it vas
ciation of MR Company
any. On 1.3.200kw shares
o the provisions of the
R Company Limited of na

The question asked above is based on the appticatithe anies Act, 1956 astaimed in section 81

As per provision contained in section 8 tion of 2 years from the mpaoation of the
company or after the completion of 1 ye es, it should beeoéfd to the existing equity

In case of GAS meter Co. Ltd V. Di , the fact of case were same asngim the
problem stated in the question ovided that the new shares will kst bffered to the existing
shareholders. The compar - sting shareholders except the GAS Meteit€wvhich held its
controlling s tddestrained from doing this:-.

ind,tMR Ltd’s decision for not offering any furtheraies to DJA co.
ady holdsga Ipercentage of shareholding in MR Company kdnat
istd section 81.

make. 812001 that is after the expiry of 2 years offtrenation of the

ompany ltd. cannot take a degisegarding non-allotment shares to DJA Co. Itdess the
the general meeting by measgazial resolution [section 81(1A)]

SHARE CERTIFICATE AND SHARE WARRANT
1. What is a Share Certificate?

Share certificate (section 113)tt is a document which certifies that the allofite¢éhe holder of specified number of shares in
the company. It is a document of title also. héd a negotiable instrument because it is not teaable.

2. What is the object and effect of share certificate?
According to section 84, a share certificate shalprima facie evidence of the title of the mentbesuch shares.

Estoppel as to title: company cannot deny thetfadtthe person is not holder of the shares.
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Estoppel as to payment: company cannot deny thdHatthe shares are not paid up if in sharefmate the shares are fully
paid up.

3. How is a Share certificate issued?

No share certificate shall be issued except:-

(i) In pursuance of a resolution of the Board of Divext

(i) On surrender to the company of the letter of alloim except in case of issue against letter of gaoee or of
remuneration, or in case of issue of bonus shares.

Procedure: The Company undertakes the following procedurasiue of share certificate.

1. The Board of Directors before issuing a share fieate must pass a resolution to i
fractional coupons of required values should beeswtered to the company. wh
are not available due to the same having beerofodéstroyed, the board should S regards to
indemnity & payment of incidental expenses whiciniportant f in fi idence for
the purpose of proving the title of the shares.

eetedf allotment or

2. A share certificate will not be issued in exchanfieonsolidated i, defaced old
shares or where cases in the reverse for recordifigu of which u ifi ichigtissued has been
surrendered to the company.

3. In every certificate the name of person should leatione : re to whichcetificate relate
and the amount paid up.

The duplicate share certificate must not be issugdace yed share withoutahiesent of the board.

7. All the forms required for the pur
and person appointed by the board

be printed under théaritly of the Board
other equipment of prigtin

8. The issued share certifica of the company which must be affixed in phesence of
the Board. Share certificate should be didgnethe persons

must person other than the managing or whole time tlirec

9. pstdestroyed, it must contain the statement “Dupdidasued in lieu of
fiHae stamped or punched in bold letter acrossfdloe of the share
10. A1) must be entered on the Register of memlgaisist the name of

awn ligsued, also mentioned the date of issue. lisdhee way entries
(3) must be mentionethinregister. Both these categories should be apgdreither by the
appointed by the Boarte(Ru

ssue of Share certificate?
In case of allotment, within 3 months of the alletmh
In case of transfer, within 2 months.

In both the above cases the time limit can be am#d to up to 9 months by get it sanctioned froenGbmpany Law
Board.

If still certificate is not issued within 9 monttigen the allottee may lodge a complain to the Camppaw Board. Then
Company Law Board gives a notice to the companygédting the allotment done within 10 days of tlwdice. If it is not
done then the company is at default and a penfRgs05,000 per day is charged till the defaulttoores.

5. What are the provisions to the Lost Certificate?
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Duplicate share certificate will be issued providted proved that it is lost or destroyed.

If the share certificate is mutilated or torn tite company may issue share certificate if suchlated certificate is
surrendered to the company.

[If the person is caught for doing fraud, the pgnas Rs. 10,000 to Rs. 1,00,000 and 6 months tge&rs of
imprisonment]

6. What are the provisions relating to the Duplicate kare certificate?

According to section 84(2) a company can issuepnew a duplicate certificate only on the happepiintyvo cases.

1. Ifitis proved that original certificate has bdest or destroyed, or

2. Having been faced or mutilated or torn is surreedéo the company.

Section 84(4) makes necessary for the companiappty or follow the rules pres ninin regard to

the following matters:-

The way of issue of renewal of a certificate ouéssf a duplicat
The form of a certificate (original or duplicate renewed)
The matters to be entered in the register of mesntiethe register o

The form of such registers.

a r 0D PR

The fee or charge on payment of which the terms and conditions @®of or
evidence and indemnity and reimbursement for e ection with investing evidencewhich a
certificate may be renewed or duplicate thereof by
7. What is a Share warrant?
Share warrant us a document issued by the ¢ orized by its Articl&ése warrant is issued
under the common seal of the company an nt is entitled to the certaimber of shares
specified therein. As it is a bearer docu '
According to section 114 of the co ssued only after gettingnjzsion from the
Central Government. The share warrants t of the shares, which are fully paid For the payment of
the future dividend the divid e warrant. When the Share warransigeis by the company,

the company immediately, i of members, the name of the member in winasee the share
warrant has

Acco gltbbe recorded in the register of members uponsthee of the share
warrant:-
1.
2.
3. specified in the wardistinguishing each share by its number.
8. ween share certificate ahshare warrant?

Difference between share certificate and shareamarr
Sr. Basis Share certificate Share warrant

1. | Time of issue A share certificate can be issuedngt stage A share warrant can be issued on when |the

without the shares being fully paid up shares are fully paid up.
2. | Transfer A share certificate cannot be transferred A share warrant can be transferred by the mere
delivery.
3. | Membership The holder of the share certificate iseamber| The holder of the share warrant is not the
of company. member of the company unless the Articles

otherwise provided.
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4. | Which A share certificate can be issued by public ad share warrant can be issued by a public
company car] private company both. company only.
issue

5. | Approval of | The issue of share certificate does not requife share warrant can be issued only if the
Central the approval of Central Government. Articles
Government

6. | Petition A petition on winding up can be presenbgd The holder of share warrant cannot do so.

the holder of share certificate.

7. | Stamp duty Stamp duty is payable on the transfethafes No stamp duty i
in a share certificate.

8. | Coupons No coupons of dividend are attached taaeeshA coupon attached |to
certificate. share warr

9. Isthe bearer of share warrant a member of the comgny?
The bearer of a share warrant is not a membereoédimpany [section
so provide, he may be treated as a member of timpaoy for any purpos rticles [eecfil5(5)]. Thus, the
Articles may provide that the bearer of a shareravdrshall be allo
meetings, approving annual accounts, appointinecthrs, etc. essipians of section 270(4),
the Articles of Association of a company cannotvie th ied in a share warrayt Ipe considered as
qualification share for the office of a director.

10. What are the provisions relating to Reconversi

A share warrant may, at any time be surren
entered into the register of members, provi uch conversion and the fgescribed by the

Calls on s s of issue mayhspleat installment by which the issue price $howd
payable. Inst application and allotment money are genenaferred to as calls. A
r payment of part of the issue price of shamedebenture which has

of the board [ section 292(1)(a)]

(i) The directors making it are duly appointed and dulglified;

(i) The meeting of the Board of directors has been dofwened,;

(iil) The proper quorum is present;

(iv) The resolution making the call is duly passed gmecidies the amount of the call, and the time atate of
payment;

(v) A proper entry is made in the minutes.

2. Callson shares of same class must be made on uniform basis [ section 91] : For the purpose of this section, shares of the
same nominal value on which different amounts Haen paid up shall not be deemed to fall undesédnee class.
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3. Call to be made bona fide in the interest of the company: The amount called up has to be used for the keokthe
company, and it should also be called only in tierest of the company.

4. Time within which shares are to be made fully paid up: Any company offering shares to the public mustueashat the
shares issued are made fully paid up within 12 h®nof the date of allotment, where the size ofiskae is upto Rs. 500
crores, the amount to be called up on applicatdiofment and on various calls should not in eaabecexceed 25% of
the total quantum of issue.

5. Noticeof call: A call must be made serving members a notice ofeay is accordance with the provisions of secti®n 5
It should be a formal notice and not mere a denmnéquest for payment. It must specify the exawbant and time of
payment.

12. What are the provisions in relation to payment on @lIs?
Shares may be paid in cash or in kind or in anymaathat has the effect of actual ca

A debt due and owing by a banking company to aestudder can
company is a going concern.

Payment of calls in advance

Section 92 of the act provides that the directoay,nif authorized by the pay the whole or a
part of the amount remaining unpaid on any shaeés ty them, al ) ount halmlled up. On the
amount so received the company may pay interesicit a rate ) een the Bodrithe members

According to section 92(2) a member of a limitébi share capital shall notdsditled to any

voting rights in respect of the money so paid in omes payable.
However, section 93 provides that divide so authorized by theckadi
Interest on calls due but not paid

A member is generally made liable t aid. The rate of intetedie charged is as

specified in the articles. Regulation, 16 i ate of 5% per annum

13. What are the rights and liabiliti rises on payment of calls made in Advance?

The right and liabilities of th eceives payment in advance of callasfellows:-

1 [ npamgspect of the calls for which the amount paidrished.

2.

3 fomey’s so paid by him till the same would, butd$ach repayment
4 tthe amount of the call to the extent payablemtog to AOA. If
5 payment in advance o$ callist be exercised in the general interest anthéobenefit of the

6. Inthe evento ding up the shareholder posit®after the creditor but they must be paid hi®am with interest, if
any before the other shareholders are paid off.
PRACTICAL QUESTION
1. “Sunrise Ltd" is authorized by it articles to accep the whole or any part of the amount of remainingunpaid calls

from any member although no part of that amount hasbeen called up. ‘X’, a shareholder of the sunrisdtd.,
deposits in advance the remaining amount due on h&hares without any calls made by “Sunrise Ltd".

One of the shareholders of ‘Sunrise Ltd.’, ‘Mr. &&posited in advance the leftover amount due orstses without

any calls made by ‘Sunrise Ltd.” The company wathaized to accept the unpaid calls by its articks per section

92(1), a company if permitted by its articles canept from any member the whole or part of amoantaining unpaid
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of any shares by him although no part of that arh@as been called up. Such type of amount receiveatcepted is
described as payment in advance of calls is agvislh

(i) The liability of the shareholders to the companyeispect of the calls for which the amount is psifinished.
(i)  The amount received in advance of calls is notdsgible.

(i) The shareholder voting right ends in respect of tfteney’s so paid by him till the same would, but oich
payment becomes presently payable.

(iv) The shareholder is in a position to claim intemrsthe amount of the call to the extent payable@tinog to AOA.
If there are no profits, it must be paid out ofitalof the company.

(v) The power to receive the payment in advance of callst be exercised in the ge est anthéobenefit of

the company.

(vi) In the event of winding up the shareholder posii®mfter the creditor b iam with
interest, if any before the other shareholdergaré off.

TRANSFER AND TRANSMISSI
1. What is transfer of shares?

Transferability of shares is an absolute righthaf shareholder which cann

Section 82 empowers every shareholder to trams$eshares:i
with the various provisions of the law.

the artialed in accordance

Transfer of share in Private Company

A private company is statutorily under obligatianplace ce the right of itsrmbers to transfer shares.

In the case of public company also, th ght of members to transfeareh. Regulation
21(Table A) provides that the.t f.di gister the transfer to partly paidrek to a person of whom

agfet the notification of date on the blank form

tificate is to be attachied then sent to the company.

What are the time required within which the transfer must be registered?

P w o s~ wh e

In case where the shares are dealt in stock exehd@gmonths from the date mentioned in the dedgkfare the closure
of the register whichever is later.

2. In any other case within 2 months from the datecifigel in the deed. Time period for the registrat@an be extended
with the help of Form 7C by applying to the registe
Notice of refusal: Where a company refuses to register the transfegther in pursuance of any power of the company
under its articles or otherwise, it shall withinatwonths send notice of refusal to the transfenektlae transferor giving
reason for such refusal.
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4. What is Blank Transfer?

When a share transfer form is signed by the shédehavithout filing in the name of the transfereelalate of transfer and
hands it over along with share certificate to ttams$feree thereby enabling him to deal with sharés,called a transfer in
‘Blank’ or ‘Blank Transfer’. The ownership of sharén a company is generally transferred from onsqreto another by
producing of a document from the seller to the buyis document is described as a ‘transfer imsémt’ or ‘transfer deed’
or merely ‘transfer’. Because of the convenienaeisited with the blank transfer, the shares anallyssold and produced
through blank transfer. Blank transfer resultsawisg of stamp duty. It is to be affixed only bytlast transferee who lodges
the shares with the company for the purpose obtegion of transfer. The title of the transfereguaring shares through a
blank transfer shall invariably by subject to thie tof the transferor.

A transfer in blank, when accompanied by a sharéficate, brings to the transfer
to the shares and also the rights to call uporcdinepany to register the transfer.
5. What is Forged Transfer?
An instrument on which the signature of the trarmfés forged i nd does not
confer any title. It is so because in case of forglere is not merely no consent at all.
Hence, this transfer will never confer an owneralppn the transferee, may appear it. If
the company registers any forged transfer, the oealder can apply to th e rectifmatand get his name
placed back in the register.

equitable rights

6. What are the rights of the aggrieved party againstefu
Rights of the aggrieved party against refusal to tnsfer th

1. Right to make an appeal to the company law boardl ransferee has the rightakeran appeal to
the Company Law Board against any ref e transfer or against any failon its part
within two months of the receipt of the no { 0 notice has been sentdédygdmpany, within

to the company.

2. Right to apply to the Company La :The person aggrieved or any member of
the company may apply to the CLB register if the name in register of membétheut any
sufficient cause or defa ke place in entering in the register thet & any person

7. Whatis
iroper instrument of transfer known as shasfter form.

This for | stamp it. The registrar shall not registéraasfer share unless the
transfer ta h is presented along with the share certifica

For Partl a ntidbe transferee regarding any objection towdhds payment. If
e should notify withiveeks from the date of notice otherwise hisaaiifi be entered.

ransfer?

Where a shareholder desires to transfer only sdrteecshares represented by a share certificatiesires to sell the shares
to different person then the transferor is requitetiand over the share certificate to be lodgedalwvith the share transfer
from the company. Where the transferor has alrdadged with the company the required share ceatificalong with an
instrument if transfer for part of the shares, heymequest the company to certify on the instrunaérthe transfer, that the
share certificate for the shares covered by th&umgent of transfer has been lodged with the compahis is called as
certification.

According to section 112(3) (a) an instrument mnsfer shall be deemed to be certificate, if isq@ss the word
‘Certificate lodged’ or the words to the same effetherefore, certification is the act of noting bye secretary etc.
specifying that the share certificate has beendddgith the company.
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When the transferor transfers only a portion ofdhares, the company usual
which have not been transferred. These ticketsalled “Balance Ticket”.

ly issues him ticketshialance of shares

Section 112 provides that certification is simplyepresentation by a company to any person aetirthe faith of it that

there has been a prima facie title in the transfer.
The company will be liable for the certification ony if:-
(i) The instrument of transfer is certified with therd®s ‘Certificate Lodged’ or

words to the same effec

(i) An authorized person issues the certification imsgnt on behalf of the company.

(i) The certificate is signed by any officer or servafithe company or any other person authorizecattfg transfer on the

company’s behalf.

10. What is a Transmission of shares?

When the shares are transferred under the opemttiaw it is called transmission of

Transmission of shares takes place:-

(i)  When the registered shareholder dies.
(i)  When he is declared insolvent.

(iii) In case where the shareholder is the companygs gudo liquidation.

In case of the deathof registered shareholders, his leg
representative if he can sells the shares witheingoregiste
In case he wants to become the member of the c
disclosing his decision.

In case of the insolvencythe official assi

taker of the shares. The legal
want to becomertémber of the company.
written and signed notice & dbmpany

theisiten regarding selling of the shares,

or of the company may sell anddfer the

Sr. Basis

Transmission of shares

ares takes place by a volyrasa
he transferor.

irTransmission is the result of the operation
law.

Py

2. , the transfendrtransfere¢ The shares are transmitted on the de
strument of transfer insolvency of member and instrument
transfer is not required only a proof of his ti
to the shares is required.
3. Transfer is the normal method of transferiinfransmission of share takes place only on
property in the shares death or insolvency or liquidation.
4. In case of transfer stamp duty is pa&yahlthe| No stamp duty is payable in case
amount of the market value of shares transmission.

a)

_

—

DESCRIPTIVE QUESTIONS

1. States the procedure to be followed by a person nomated by a shareholder to get the shares registatan his
name or transfer the shares in the event of deathf dhe nominator. Are there any restrictions on thenominee
receiving dividends and exercising voting rights irrespect of such shares in the event of death ofe¢mominator?

OR

Examine the provisions of the companies Act, 195@garding ‘nomination’ in case of transmission of shres.
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Procedure for registration of shares in the nameonfinee: By the virtue of nomination, a nomineernstled to any shares.
For this he will have to apply to the company alavith proof of death of holder or joint holders. ®minee can either
request the board of directors to register himantf the shareholder or he can transfer the shardgsceased shareholder
[section 109B(1) of the companies Act, 1956]

A written notice is to be sent to the company Iy hominee stating that he elects to be the registeolder of share.
The notice should be accompanied by death of dedestsareholder [section 109B(2)]

Section 109B(3) states all the limitation, regibics and provisions of the company act relatinghi right to transfer
and registration of transfer. It will apply aslietdeath of the member had not occurred and theenaof transfer were signed
by the shareholder.

Nominee’s right to receive dividend etc.:-
(i) All the rights of deceased member like dividend bodus etc. are entitled

(i) The nominee will not be eligible for voting right other right as a mem afiphicin
writing and is registered as a member in respettieth i 0B
(i) If the nominee does nothing the company empowerséh memberamsfer

the shares.

or other money payabtbae
thin 90 days of the notice.

(iv) Board of Directors of the company can withhold tasy
nominee does not elect either to become a .1
[section 109B(4)]

1. A company refuses to register transfer of sh pany does not send a notice i&fusal to
X or Y within the prescribed period. Has i against the company for sucla refusal?
Advice.

The question asked above is based o eals with refusal to stithe transfer and

appeal against refusal.

of shares by operation of law, it hasdnd or dispatch a

or to the person giving intimatafrsuch transmission or on

e oamy be within two month from the date of delivefyhe transfer deed to

If the company refuses to r
notice of refusal giving cau
delivery of transfer deed
company.

In the
two month.

e ginotice of refusal to the aggrieved party witthie time period of
medies to the aggrieved parties.

t the default may apply to the CanypLaw Board under sub-section
tion of the register of members, if his namentered in the register
orhief name from the register or default in makinggatry of his name in
for filing such appesafour months from the date of lodgment of tfensapplication.
there is no limitatjperiod for making an application for rectificatiohregister of member. A
fine of Rs. 500 | d per day under sub-se¢ig).
2. “A” commits forgery and thereby obtains a certificate of transfer of shares from a company ands transf the
shares to ‘B’ for value acting in good faith. Compay refuses to transfer the shares to ‘B’. Whetherhe company

can refuse? Decide the liability of ‘A’ and of thecompany towards ‘B’.
Problem relating to forged Transfer: A's forgednster is illegal, it does not give the transfereaaerned any title to the
shares. Since the forgery is null, it cannot bewree of a valid transfer of title. Although, thenbcent buyer acting in good
faith could validly and reasonably assume the perszmed in the certificate is the owner of shafgshis also illegally
cannot be changed into legality.
Hence in this case the company has the rightfuseeto do the transfer of the shares in the ndrtigedransferee B.
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The liability of A against B is that he does ntaral directly responsible as per the provisiorhef Company Law as he
has already done a forgery which is illegal. Therefin this case, A will be liable to compensate tompany as he has
ledged a forged transfer because of which the caynpas suffered a loss.

The company has issued a certificate of transfeiif is liable to compensate B. further A the camyp has refused to
register him as a shareholder, company has to casape B. thus, from this the interest of the oadior real shareholder is
protected.

FORFEITURE OF SHARE

1. What is meant by Forfeiture of share?
Ingckes take back his
iture of shares.

When the shareholder fails to pay the amount dueadin the directors may, if so authori
shares. This is called forfeiture of shares. Raguia?9 to 35 of Table A is followed wit

2. What are the grounds on which the shares can be ffwited?

The grounds on which the shares can be forfeited aras follows:

d not for non-
ther debts than

1. If permitted by the Articles, the shares can bdeited only fo
payment of other debts. In any provision is corgdim the Article
it will be invalid as an authorized reduction opital.

ment of calls, jsgb to the

anies Actthadublic policy.

2. The company may by its Articles provide the grodad fo
qualification that such Articles are not againg tfenera
The forfeiture done should not effect in the redurcbf t pany.

3. The power to forfeit shares must be in a goodd fa the company. a power tdefb share on
payment to a person of the full market value i ommences and/or theeateaction against
the company or directors, it will be invalid [ legal right.

4. The Articles of the company must i } any that they should dispossaudh type of

shares, which amounts to reductio

What are the conditions to be satisfi

As per Articles: In the Artic zationffrfeiture of share could be there. It shouldd¢he

Good faith:; i ust exercise thegpdavforfeit share in goods faith.

otice must be srieethe company on the defaulting shareholders in
ich has been accrued.

of the unpaid call.
gnteriod mentioned in the notice, the share ag#iascall will be in

: The directors have the power to pass resolutionfddeiting shares, if the defaulting
pay the amount due witi@érspecified time. The forfeiture becomes invéligsolution is not

4. What is the procedure for forfeiture?

Procedure for effecting forfeiture:

For the forfeiture of shares following procedures fallowed:

1. There should be a clear authorization in the Agtiadf Association of the company for the forfeitafeshares.

2. Share must be forfeited for the non-payment ofscdile to the company. The Articles may also peroilter grounds
also for forfeiture of shares.

3. A notice should be served on the defaulting membardéhe unpaid calls before the shares can beifed. A clear

notice of 14 days must be given otherwise the patiitl become invalid.
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4. To show that the directors possess the power teifahe shares an extra notice must ne serveddodefaulting
members.

5. Forfeiture of shares will become invalid, if thellda respect of which the forfeiture is made ivatidly done or the
notice is inaccurate.

Calls should be validly made, if the forfeiturefas non payment of calls.

If the requirement of the notice is not compliedhathe shares in respect of which the notice has Ipassed, it may be
forfeited by a resolution of the Board to that effe

8. The power to forfeit the shares must be exercisgrhfide and in good faith.
What is the effect of forfeiture?

Liability as past Member: If the liquidation of the company takes place it re, the member

whose shares have been forfeited cannot be héle ks a contributory.

2. Cessation of liability: The liability of the members whose sh i i the company
receives payment in full of all such money in respd the sha

3. Forfeited shares become the property of the companylhe forf
forfeiture and may be reissued or other wise disgadf on such term as the bdamélst correct.

6. Can the forfeited shares be reissued?
e bibanls fit.

tion in capital due toiasme of forfeited

Atfter forfeiture the shares may be reissued oratisd off on
However, the board is not bound to sell the foefiis
shears does not require sanction of the court.
the former holder andstima received on
an the face value. ¢h sase the excess value
remium A/c. providesl the Articles say so.

The forfeited shares may be re-issued at
re-issue does not fall below the face value. T
so received will be treated as premium al

7. Can the forfeiture be annulled?

If the former holder requests any time be rfeited shares, the board ifiiikk fit may cancel or annual
the forfeiture as per the provisi i ( ble A.

On cancellation of su equired to pay all calls due with inter€st. payment his name is

rovisins relating to it?

Surrendere i y a shareholder for its cancellation.

There | fes. This is because surrender would resultdaatéeon of capital.

owt and can be done only when it is mentionetiénArticles.

nd thedane and provision is similar to that followedoanfeiture of share.
DEBENTURES

What is

Meaning: Debenture means a document which ackngetethe loan made to the company and providinghieopayment of
interest on the sum borrowed, until the debentiredeemed, that is repayment of the principal sum.
Definition: section 2(12) of the companies Act def it as “Debenture includes debenture stock, d@mti may other
securities of a company whether constituting aghan the company’s assets or not.

The definition given above does not explain thentelearly. So, the correct definition of debentiggive n by Gower
L.C.B. according to him “debenture is a name apbptie a certain types of documents evidencing aelihtess which is
normally but not necessarily secured by a charge property.”
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Thus, a debenture is a document which is drawremutite seal of the company, it binds the compangap a sum
money at a fixed time with the interest.

Characteristics of debentures:
Debenture is a movable property.
It is issued by the company.

Itis in the form of certificate certifying indeless.

It generally creates a charge on the undertakiigeocompany.

1.
2
3
4. It usually satisfies the date of redemption.
5
2

What are the various types of debenture?
Debentures may be of the following kinds:-
Secured debenture
Unsecured debenture
Redeemable debenture
Perpetual debenture
Bearer debenture

Registered debenture

o ok~ w NP

Secured Debenture:The debenture which are secur
are called secured debenture.

hole or part of the assets of the company

2. Unsecured or Naked Debenture:Debenture
called secured debentures. The holders
interest thereon.

ny charg¢éherassets of the company are

ny security for the repayroéptrincipal or

3. Redeemable DebentureThe debe ef time are redeemable debentures.
On expiry of the specified time t

release from mortgage or ¢

the debenture holders and haveroperties

Perpetual Debenture: e as to the payofemhich contains a clause that it shall not be

5. transferred by mere etgliand no stamp duty is payable on the transfer
6. payable to the personaevhames appear in the register of Debenture
3.

A compa g individual debenturelsich evidence separate and distinct debts, megte one loan fund
known as * divisible among a clafslenders each of whom is given a debenture stecfificate indicating

the parts of the to which he is entitled
However, for the purpose of the companies Act, &ebre’ includes ‘debenture stock’.
4. What is the difference between a share and a debeme?

Distinction between a share and a debenture

Sr. Basis Shares Debentures
Ownership Shareholders are the owner of the coyapa | Debentures holders are creditors.
Part of capital Shares are a part of the capftle company.| Debenture constitutes a loan.
Voting right Shareholder generally enjoys thangtight. Debenture holders do not have votindptig
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4 | Charge Shaers do no carry any charge. Deberttares a charge on the assets of the
company.
5 | Interest or dividend Dividend can be paid to shatders only out Interest on debenture is to be paid out even if
of the profits of the company. there is no profit.
6 | Rate of dividend On equity shares the divideny vary from| The rate of dividend is fixed in case pf
year to year. debentures.
7 | Priority In the event of liquidation of the conmyathe | Debentures get priority over the shares.
shareholders are payable at the last.
How is a Debenture issued?
Company can issue debentures only when it is aad#wrby the Memorand and Articlefs
Association.
2. Debentures can be issued at discount by passiofyties.
3. The company has to get debentures rating by CR&MICARC.
4. To getis applicated in the stock exchange list.
5. To notify the register.
6. Register of debenture holder is to be maintained.
6. What are the SEBI guidelines for protection of intees rs?
SEBI guidelines of the protection of the interelsti@ebenture S:-
1. For protecting the interest of debenture hold ssue shall be vestadhe required power
such as a right to appoint a nominee direc sultation with instituabdebenture holder.
2. For the proper utilization of the funds should obtain a certifidaten the company’s
auditor.
3. Supervision of the trustee and the reation of security.
Investment institution will | ect of debentures for project finance, fivcation etc.
Debentures raised for ed by the lead bank.
5. ing to thepgrdar financing/replenishing funds or acquiredrshiaolding in
other
6. Along i Vilich SEBI, certificate from the bankers or the sitdirs that the assets
@rarge, or no objection has been taken makingrekecharge where
7. p2anonths for any special reason. If it is faileddb so 2% per month
8. older is to be called dusity is not created after 18 months and the medsothe delay is to
7. What are the rights of debenture holders?

Rights of debenture holders:-

1.

Rights and remedies of unsecured debenture holder:-
0] They can file a suit against the company for thieqipal as well as for the interest.
(i)  They can file an application to the court regardingipulsory dissolution of the company.

(i)  If the company is under the process of windingthpy can claim their principal.

2. Rights and remedies of secured debenture holder:-

0] They can file a suit against the company for thieqipal as well as for the interest.
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(i)  They can file an application to the court regardingipulsory dissolution of the company.
(i) If the company is under the process of windingthp,can claim their principal.

(iv) These debenture holders can file a suit againstctimpanies for its compulsory dissolution througle t
debenture trustee.

(v)  They can file a suit against the company for the shproperty.

(vi) It can get injunction from the court to restricethight of the company to sell its property foreagption of the
debenture.

(vii) If the trustee is so authorized, the debenture drotday appoint liquidator, through the trustee getl the
charge sold for the purpose of repayment.

(viii) If the charged assets are unable to make the dylnent, it can file a suit
payment.

anytiier balance

8. What is meant by Redemption of Debenture?

Discharging or extinguishing the liability on acoowf debenture a
debenture trust deed is called redemption of delpesit A company ha
redemption that it:-

on states in the
aspects regarding

(i) The time of redemption.

(i) The amount to be paid.

(iii) The source from which redemption will have to bgie
Remedies to debenture holders:-

(i) When the debentures are not secured by emedies available to the holder when the

benture and execute the decreesaghem

b. To present a petition for the win under section 433(e) of the companies Actf1@bthe
ground of the com i ding up is already in progress, than the holies to prove
anber unsecured creditors.
(i) Where ortgage oharge: When the debentures are secured by a mortgage or
is secarity recover the money due to him may apply toradiny of the

ye sold by the trustee, if theedtlre trust deed permits the sale.

e. An application can be made to the court for thawte of the company'’s right to redeem the debestst in such
an action all debenture holders of the companyitradiction to those of a class as well as thepaomg should be
joined as parties.

f. After the date of the liquidation of the compang tteebenture holder will not be entitled for paymehtnterest,
only the value of security will be raised, and dglitthe balance is proved. He is not entitledgoower the interest
out of his security when arriving at a balanceviibich he can prove in the winding up.

9. What is the provision in relation to issue of Redeeed Debenture?
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Power to issue redeemed debentur&ection 121(2) of the companies Act, 1956 provitias if there is no provision to the
contrary in the Articles or in the condition of tissue or if there is no resolution showing annititen to cancel the redeemed
debentures, the company should have the powerep #tee debentures alive for the purpose of re-isEhe company may
re-issue either the same debentures or other debkerih their place.

In case of such re-issue the persons entitlede@ébentures shall have the same right and pemas if the debentures
had never been redeemed. [Section 121(2)]

With the object of keeping the debentures alivetlfie purpose of re-issue, if they have been tesresi to a nominee, a
transfer from that nominee shall be deemed to ileésaue for the purpose of section 121 [sectio(3)21

The aim of keeping debentures that have beendsaliee is that formalities for is debentureed not be
complied with again and the issue can made wittelay. Stamp duty is to be paid.

The power to reissue debentures does not authtirizéssue in the place of the sent in their

terms from those which have been redeemed.
10. What is a Debenture Certificate?
Debenture Certificates are issued under the comseah of the com @ument, which

certifies that the holder is the creditor of thenpany to the limit of a n y the face value of
each debenture. For eg: if the certificate sta@sdebentures of Rs. 100/- r hatimgertificate is entitled

al sum at the fixetbdand the payment of
interest at the fixed rate.

ee months of the allotment of debentures
ion of the transferamly such debenture or
cedure laid in sechi8rof the companies Act,

Time of issuing a certificate:The certificate is to
or debenture stock and within two months a
debentures stock. The certificate is to be
1956.

The Company Law Board has the e debentures certificate rbaydelivered to
a further period not exceeding nine mont it i sible for the compamydeliver the certificate
within the said period.

Penalty: if default is mad ebenturetiieate within the said time then every officdrthe company who

odgbe default. If it fails to do so within 10 dagkthe service of the
catrmde by the aggrieved person, will make an ordercting the
decurities within the period mentioned in theeor The order contains
the application shall be borne by the companpythe officer of the

relation to Appointment of “Debenture trustee”?

Appointment of Deb re Trustee:-The appointment and duties of debenture trusteeleatt under section 117B of the
companies Act, 1956. A company before issuing oEpectus or letter of offer for the debenture tpuneed to fulfill the
following two conditions:

1. To appoint one or more debenture trustee for sebletures.

2. To disclose on the face of prospectus or lettenffdr that debenture trustee or trustees have divein consent to be
appointed.

A person cannot be appointed as a debenture trustei¢ he:
1. Holds the shares, beneficially
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2. Is the creditors

3. Has entered into any guarantee in respect of pdéhciebts secured by the debentures or interesidhe
Thus on the basis of above provision answer to thguestion are as follows:

1. A shareholder who has no beneficial interest caagpointed as a debenture trustee.

2. A creditor whom company owes Rs. 499 cannot bgpoiated because the amount owed is immaterial.

3. A person who has given guarantee for repaymentio€ipal and interest thereon in respect of delrestalso cannot be
appointed as a debenture trustee.

12. What is the provision in relation to Conversion ofDebenture into share?
(i) According to section 81 of the companies Act, 186&re any debentures or loan h ainedtfre Govt. by
a company whether before or after the commencewiettie companies Act, t ent impmion

directs to convert those debentures or loans imoshares in the company on ifie it thinks
reasonable even when there is no provision for sockersion.

(i) Following are the circumstances on which Centravé€boment mmdscanditions

of such conversion:-
(i) Company'’s financial position.
(i) The terms of issue of debenture loans.
(iii) The capital of the company, its loan liability, i receding 5 years.

(iv) Interest rates payable on debenture and loa

A copy of every order passed by the Centr. : ore each house of parliament
(i) Remedies open to the company :-

If the terms and conditions of such any, the company makjm®&0 days from

is pari passuclause means that all the debentures ofettiessare to
to meet the whole debts secured by the sefieebentures. If the
pari pass &nrank in reference with the date of issue inldeir issuing date is
same as ew series of debentures cannot be issued so ramk pari passu with
the prior btk previous series.

e particulars which are requiredb¢ filed with the Registrar of Companies in therd of the
cluded in the debestwecured by the charge. This should be done wifinlays after the
ontaining the charge atiokife are no such deeds than after execution @ndete of the series:-

‘pari passu’

execution of the
1. The total amount secured by the whole series.

The date of the resolution authorising the isseestries.

The date of deed by which security is created.

A detail description of the property charged.

ok 0D

The name of the trustee for debenture holder aldhgie deed containing the charge or a certifigplycof the deed
and if there is no deed than a one of debentutieeo$eries. [section 128]
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If the debentures in the series are issued moredha, then the date and the amount of each issust be filed with
the Registrar of Companies. If it is omitted tosdowill not after the validity of debenture issued.

2. What are the provisions of the companies Act, 195€lating to the appointment of ‘Debenture Trustee'by a
company? whether the following can be appointed dBebenture Trustees’

(i) A shareholder who has no beneficial interest.
(ii) A creditor whom the company owes Rs. 499 only.
(iif) A person who has given a guarantee for repayment @mount of debenture issued by the company.

Appointment of Debenture Trustee: The appointmemt duties of debenture trustee are dealt underosetfl7B of the
companies Act, 1956. A company before issuing ospectus or letter of offer for the d guired to fulfill the
following two conditions:

1. To appoint one or more debenture trustees for dablentures.

2. To disclose on the face of prospectus or letteoftdr that deb trustee o sent to be
appointed.

A person cannot be appointed as a debenture trustei he:

1. Holds the shares, beneficially.

2. Is the creditors

3. Has entered into any guarantee in respect of péhcieb or interegidhe

Thus on the basis of above provision answer to thguestio

1. A shareholder who has no beneficial interest caapgp® trustee.
2. A creditor who company owes Rs. 499 ca i mount owed is immaterial.
3. A person who has given guarantee for.rep i thereon in respect of debestalso cannot be

ms ob&n do not include term providing for an option of

e terms and coditions of such conversion.

nversion or tens of conversion is not acceptable to it.

0] r leare been obtained from the Govt. by a companythvendefore or
after t ment @@8,1the Central Government in its opinion dirdotonvert
@anynon such terms and condition as it thinks nealsie even when

(ii) tances on which Centavé&nment pays due regard in determining the temmdsconditions

1. Company’s financial position
2. The terms of issue of debenture loans.
3. The capital of the company, its loan liability itserves its profit during the preceding 5 years.
4. Interest rates payable on debenture and loans.
5. The current market price of the shares in the camyppa
A copy of every order passed by the Central Goventrmust be drafted before each house of parliament

(i) Remedies open to company :-
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If the terms and conditions of such conversionrmteacceptable to the company, the company makjim@0 days from
having knowledge of such order or within such farttime, as may be given by the court make an appehe court in
reference to such terms and conditions. The deciHiothe court on such appeal will be final andatosive.

o
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CHARGE
1. What is a charge under the companies Act, 1956?

Section 124 of the companies act, 1956 provideasféindhe purpose of registration under the compadict “charge include
mortgage”. The charge may be divided into two types

1. Fixed charge
2. Floating charge
2. What is a fixed Charge?

Fixed charge means a charge which is made pantigiitacover definite and ascertained assets @&dfirature such as land,
building etc. A legal title is passed in the cabéx@d charge on the specific assets and th ose of the property is
lost by the company.

3. What is a Floating charge?

Floating charge: - The floating charge, as a kind of securities, &
which is created on some assets which are congtelminging is ¢ » ebts, charge on
stock in trade etc. The company can deal in susétasn its normal ¢
the happening of an event. A floating charge isia@ by the debenture o
Characteristics of floating charges:
1. Floating charge is a charge on a class of asséie @omp
2. The class is one which in the normal course obtgne ould be changing from tortame.
3. ltis found that unless some steps are taken mndre
its business in the same way as it carried e

2d in the charge, thepamy may carry on

Crystallization of a floating charge:- Crystalliz
in the class charged. A floating charge c

a floatinge into a fixed charge on the assets

(i) The company discontinues carryin
(i) The company goes into liquidation
(iii) A receiver is appointed

(iv) A default is made in on inwrand the holder or the charge brings an acti@nforce his security

which possess the power to borrow gneheuld have the power to
create a only when it is mentioned in the Memorandund &mticles of

Associati

course of rule of the charge together witstrimment, if any by which the charge is to be
hereof shall be filith the Registrar of Companies within the limit3® days after the date of
ion 125(1)]

However, the Registrar of Companies is in a pmsitind has the power to extend the period of 3@ dgyanother 30
days with the payment of an additional fee not eragg 10 times the amount of fee given in schedule

Types of Charge to be registered:Section 125 of the Companies Act, 1956 requirescttimpanies to get registered the
following charges with the Registrar of Companiethin 30 days of their creation:-

1. Acharge on uncalled share capital of the company.

2. A charge on calls made but not paid.

3. A charge for the purpose of securing any issuesbedtures.
4

A charge on any debt of the company.
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A charge on any immovable property, wherever sgaaitany interest therein.
A charge not being a pledge, on any movable prgméithe company.

A charge on a ship or any share in a ship.

A floating charge on the undertaking or any propeftthe company.

© © N o v

A charge on goodwill, on a patent or licence uralpatent, on a trademark or a copyright or a lieanwer a copyright.
10. A charge created in India compromising propertysioig India with the instrument creating a charge werified copy.
Effect of Non-registration of Charge — Consequencesf Non-registration of a Charge:-

1. The money secured becomes immediately payabl&ccording to company 125 if the charge becomei hen the
money secured thereby shall become immediatelylppaygsection 125(3)]

Further nothing in section 125(1) shall prejudics @ontract or obligation for p
charge. [section 125(2)]

2. The charges is void:-the charge becomes void, if they are
void as against the subsequent encumbrances aasnagjjainst t

ured by the
es. It shall be

ght of lien can be
claimed on the documents of title as they are anlyillary to and were nt to charge.

4. Penalties: if any default is committed in filing the Registrof i ion the particlar
(iy Of any charge created by the company.
(i) Or of the payment of satisfaction of a debt i
(iii) Or of the issue of debenture of a seri

Then till the registration has been effecte
who is in default shall be punishable with fine O for every year.

If a company conducts a default in [ egistration with the Rergisof Companies
of any charge created by the com
fine of Rs. 10,000.

Regfirar of Companies? Would the procedure be differenif the
ad on 12 March, 2001? Explain with reference to the relevan

arge together with the instrument, if any by whilel charge is to be
the Registrar of Companies within the limit3® days after the date of
n 125(1)]. The paldics of charge have been filed in this case withnprescribed period of

created,
the creati
30 days.

However, th istrar of Companies is in a pasitad has the power to extend the period of 30 bdgyanother 30
days with the payment of an additional fee not edagg 10 times the amount of fee given in schedulafter going through
the benefits of this provision, ABC limited shouldmediately file the particulars of charge withiA 8ays of creation of
charge.

The company has to apply to the Company Law Boadku section 141 and seek extension of time fangfithe
particulars for registration, if the charge wasateel on 12 February, 2001. It becomes duty of the compansatisfy the
Company Law Board that the omission was accidenmtdue to inadvertence and it is just and equitadbigrant relief on the
other grounds. On this basis the Company Law Bosag grant extension on the terms which it may think

The moment the times is extended, the companyuadto get the charge registered.

https://www.facebook.com/icainews




Page 85 of 100

2. A charge requiring registration with Registrar of Companies was created on*1February, 2008 by XYZ limited.
The secretary of the company realized on f5March, 2008 that the charge was not filed with theRegistrar of
Companies. State the steps to be taken by the sdemy to get the charge registered with the Registna of
Companies.

The course of rule of the charge together withitis&rument, if any by which the charge is to beated, or proved or a
copy thereof shall be filed with the Registrar ain@panies within the limit of 30 days after the date¢he creation of charge
[section 125(1)]. The particulars of charge haverbiled in this case within the prescribed peid@0 days.

However, the Registrar of Companies is in a pasitiad has the power to extend the period of 30 dgysnother 30
days with the payment of an additional fee not eragg 10 times the amount of fee given in schedule

Case:Looking at the above provision we can say th#tefcharge was created by XYZ
be registered with the Registrar of Companies fatg<?® March, 2008. But secretar
15" March, 2008, i.e. after passing of statutory tilingit of 30 days.
apply for the late registration to the RegistratGafmpanies. To g
company must show a reasonable cause for delalng the partic
delay in filing the particulars of charges and maisb be ready to pa
regular fees.

MEETINGS
1. What is a meeting?

ary, 2008 it must
ltbedsame on

panies, the
nable cause for
10 times of the

A meeting is generally a gathering of a numberayspns fo ject.

In the same sense, a company meeting is the gag
matter of the company.

members, shareholderglfecussing any

There must be at least two persons to con
a valid meeting.

in some cases, even orsopemay constitute

2. What are the requisites of a valid
1. The meeting must have been convene . The proper authorities are:-
(i) Board of Directg

{5 as to the quorum is to be followed.

as per the provision of the Articles.

P w ok b

(i) A shorter notice is valid for AGM if all the memiseentitled to vote at the meeting consent.

(iif) For other meeting a shorter notice is valid evangimbers holding 95% of voting right consent.
2. Notice to whom: Notice must be sent to

(i) Every member of the company.

(i) Legal representative of a deceased member.

(i) Official assignee of an insolvent member.

(iv) Auditor of the company.
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3. Content of notice
(i) Place of meeting
(i) Day of meeting
(iii) Time of meeting
(iv) Agenda of meeting
(v) Right to appoint proxy.
4. Document to accompany notice
(i) For AGM:-
a.Audited financial statement of accounts

b.Director’s report
c.Auditor’s report
d.Proxy form etc.

(i) For statutory meeting:-
a. Statutory report
b.Proxy form etc.

(i) For EGM:-
a.Explanatory statement
b.Proxy form etc.

5. Omission to give notice:{u/s. 172(3)] Delib
member will make the meeting invalid.
member shall not invalidate the proc

lné meeting to the members or to a single
notice to or non-receipt led hotice by any

The expression accidental implies [ erate

whotrbespresent at a meeting as required by law.

s holders are not counted.
2 treated as single members.
present in two capacities as an individuadnber and as a trustee may be counted as two enemb
(v) In case a company is the member of another comipeemythe representative shall be treated as a nrembas
a proxy.
(vi) In case the president of India or Governor of stateember and sends representatives, such refatgershall
be treated as a member and not as a proxy.
4. Course of action in case of quorum not being preséat the general meeting [section 174]:

(i) If within %2 hour from the time appointed for holdithe meeting the quorum is not present, the mgetin
called upon the requisition of members, shall sidisdolve.
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(i) In any other case, the meeting shall be adjourni¢ldet same day in the next week, at the same timiig@lkace or
to such other day, time and place as the Boardretrs may determine and notify accordingly.

(iii) If at the adjourned meeting also, quorum is nos@né within ¥2 hour from the appointed time, the rbhem
present shall be quorum, even if the number of nezrob one.

5. Who is a Proxy?

Meaning: A proxy is a person, being a representative diaaeholder at a meeting of the company who, magdseribed
as his agent to carry out which the shareholdehhmaself decided upon.

Who can appoint a proxy?
The shareholder and member of a company.

Who can be appointed as proxy?

Any person whether he is a member of the compampbr
How to appoint a proxy?

Proxy is always appointed in written form and skidug signed by t
Time for lodging the proxy form: Before forty eight hours of the mee
Right of the proxy:

1. Attending the meeting

2. Right to vote in the meeting.

Proxy of the company board corporate:in this case pro
company in the meeting.

iscussiah gwes opinion on behalf of the

Proxy in the case of the company is ap
opinion of the meeting.

only he is given the rightake part in the

Can proxy be revoked?
Yes, proxy can be revoked, only the per i oke him.
Type of proxy: There are two t

One the general proxy an

meeting and conduct the proceeding of thetinge
tedachnsact any business without electing a chairm

trie is to preside.

he chairman of the bdaxdrdirectors to preside over the general meetings
a chairman is edeicrom among the members present.

Procedure o 5(1) a chairman may be elected by shovanés.

Section 175(2) provides that if a poll is demarehtithe chairman shall be elected by poll.
Function:

1. The chairman presides over the meeting

He conducts the proceeding of the meeting

He must decide questions arising out at the meeting

He gives reasonable chance to the members to distysproposed resolution.

Nk WD

What are the provisions relating to Minutes?
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Minutes are the written record of the meetingslan official record and is the summery of businemssacted and decisions
arrived at the meeting.

Section 193 makes it compulsory for every compi@ngnaintain the minute book recording all the pesting of very
type of meeting conducted.

Provisions:

1. The minute has to be written in a minute book.

2. The minute book has to be bound and its page catigely numbered.

3. The minute book has to be written within 30 daythefconclusion of the meeting.
4

Every page of the minute book must be initiatedigned by the chairman. On the |
put the date.

clhairshall sign and

The chairman has to sign the minute book withird&@s of the conclusion of the

If the chairman dies or is unable to sign the nérhubok than o
the minute book.

7. The minute book shall be kept at the registeret®fdf the comp
members to inspect it without charge.

ingniess hours for

8. The members are also entitled to a copy of the rafmunow fees.
8. What is the procedure for inspection of Minutes Bok
Procedure for inspection of minutes book of G.M. o& co

A member has the right to inspect, free of costj
containing the minutes of GM of the company:-

egistered office ofdbmpany the books

1. to see whether the book is bound and its

2. to see whether the every page of
book must be signed & dated.

ed by the chairman lasepzEghe minute

3. to see whether the book has been kep

The provision pertaining to utes book of general meeting of a camypby the members
are as follows:-

may be prescribed for duargred or fractional part thereof required to bpied.

3. Ifanyins ed under sub-section (2)asprovided within the specified time, the compand every officer
of the company who is in default shall be punisbafith fine which may extend to Rs. 5,000 in respé@ach offence.

4. For any such refusal or default, the Central Govermt may by order compel immediate inspection afiis Book or
direct that the copy required shall be immediaselgt to the person requiring it.

What are the various kinds of General Body Meeting?
Statutory meeting

Annual General Meeting

w NN 2o

Extra Ordinary General Meeting
4. Class Meeting.
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10. What are the provisions of Statutory Meeting?
Statutory meeting is the first meeting of the compand is conducted once during the life time ef tcompany.

Companies which can hold such meetingA company limited by shares and a company limigdguarantee & having
share capital are the companies which can holdtetgtmeeting.

Companies which need not hold the meeting:
Private company whether independent or subsiditaypublic company.
A public company not having share capital

An unlimited public company.

A public company limited by guarantee and not hg\share capital

a > 0D ke

A Government company.

Time limit for the meeting:- A statutory meeting may be held within

1. Not less than one month.

2. Not more than 6 months.
From the date of receiving the certificate of comoement of busine

Notice of the meeting:A minimum of 21 clear days notice is to be given.

at an early datdittaacial
to discuss on vegioatters arising out of

Object: The main purpose of the meeting is to enable th
position and the prospects of the company andtalpoovide

promotion and formation of the company.
Importance: this meeting is held only once durin d is the first meeting of theagany.

What is a statutory meeting and its content: which is sent tohemember along with the

notice of the meeting.

Content of statutory report:-
1. It sets out the total number of shares
2. The total amount of the c i ect of the shares allotted.

report has to be duly certified by at leash wirectors. Out of
ng witthitar of the company.

3. An abstract of receipt

anndpects of the company.

© ©o N o 0 &

eeting: The statutory meeting may be adjourned from tim&rhe according to the provision
1956 and the power to adjeests in the hand of the shareholders.

Adjournmen
of the companies

Penalties:

1. If default is made complying the requirement ofteec 165, every person responsible shall be pubishaith a fine
extended to Rs. 5,000/-.

2. If the company fails to call a statutory meetingrfit becomes a sound ground for the winding ufpp@ttompany.
Can the court demand a statutory meeting?
Yes, where the company fails to conduct a statutwegting within a stipulated time, then the couatyrnall for meeting.

11. What are the provisions relating to Annual Generalmeeting?
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Annual general meeting of the company is an anmasdting of the body of the member held every year.

Companies to hold AGM: Every company can hold ahgeaeral meeting whether having shares capitalody whether
limited or unlimited.

Time limit:
First Annual general meeting:

A company may hold its first annual general meetiriipin a period of 18 month from the date of inporation. However
this should not be more than 9 months from clod@nahcial years.

Subsequent meeting:-
1. There must be one meeting held in each year.

2. The gap between two annual general meetings mtistenmore than 15 years.
3. Meeting must be held not later than 6 months freoeecof financial year.

Extension of time:the registrar has the power to extend the ti
Day, hour and place of meetingThe meeting can be held at any rking hours.

If the day scheduled for meeting is declared byGbatral Government ue of the notice, it

shall not be deemed as a holiday.
Notice of the meeting:21 clear days notice or any shorter n ust be given.
Business to be transected
(1) Ordinary business:-
(a) To present the balance sheet, report
(b) To declare dividends.
(c) To appoint directors.
(d) To appoint auditors and fi
(2) Special Business:-

Any other business whic
Default in holding Annual
The Compar ber stalll or direct the calling of the general meetiighe company.
Penalty:

If default is
to RS. 50,0
continues

ry officer in default shall be punishable withefwhich may extend
er fine upto Rs. 2,500/- per day may be levidldsuch default

0 be dllowed for transacting business at AGM through potal Ballot?
les to pass any resolutionoBtapballot, it must inform about it to all theasbholders by
vith a draft resolution expilag the reason and requesting them to send tissina within a

period of 30 days from the date of posting of #téek.

2. The notice should sent through the registered odta postage pre-paid envelope for facilitatimyabmmunication of
assent or dissent of the shareholder to the résoluiith the said period should be annexed.

3. The board of directors may appoint one scrutiniggr.must not be in the employment of the comparg/.ntist be a
retired judge or any person of repute who is ingsition to conduct the postal ballot voting prexe

4. The scrutinizer will remain at his position for 8&ys leaving holidays from the date of the issuthefnotice for annual
general meeting. He is required to submit his friealort on or before the said period.
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10. Voting by electronic mode is part of postal ballot.
13. What is the provision in relation to Resolution?
There are three kinds of resolutions:-

1.

2.
3.
1
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If resolution is towards a majority of the sharetess by means of postal ballot, It shall be dedgddthve been issued at
a general meeting.

If a shareholder sends his assent or dissent iimgrdon a postal Ballot and thereafter any persaodulently defences
or destroys, the ballot paper or declaration of ithentity of shareholder such person shall be ghatile with
imprisonment for a term which may extend to 6 merthwith fine or both.

The scrutinizer will maintain a register to recdite consent received, including electronic mediantioning the
particulars of name, address, folio no. nominalgabf shares, number of shares, etc, he shallnadégotain record for
postal ballot which are received in defaced or latgd form.

The postal ballot and all other paper relating ¢stal ballot will be under the safe ¢ of siweutinizer till the

chairman considers, approves and signs the miofitth® meeting.

Thereafter, the scrutinizer shall return the bgtlaper and other related material reserve such
ballot papers and other related papers safelthéliresolution is gi effect to.

Ordinary resolution

Special resolution.

Resolution requiring special notice.
Ordinary Resolution [section 189(1)]

ral meeting, it is saicateetheen passed by
ies Act, 1956 or the compaAytieles to be
ion. Some of the cases in Winoly ordinary

When a motion is passed by simple majorit
an ordinary resolution. All matters which
done by a special resolution can be
resolution is required are:

0] Alteration of authorized capit
(ii) Declaration of divi
(i) Appointment
(v)

Spec

ointmeaver by Section 224A)
ion of dirasto

gesolution when —
O a speemolution has been duly specified in the notedling the
(ii)
(i) T

der the companies Act han taly given of the general meeting;

our of the resolution by memlmresent in person or by proxy are not less théimes the
any, cast against the resalutfdstentions, if any, are not to be taken intcoat.

Some of the matters for which special resolutiorecuired to be passed are:

(i) To alter object clause of Memorandum;

(i) To change the registered office of the company fomm state to another
(iii) To reduce share capital of the company; and

(iv) To alter Articles of Association.

Resolution Requiring Special notice:According to section 190, a resolution requiringapl notice is not actually an
independent class of resolution. Such a resolutiag be an ordinary or special resolution.

https://www.facebook.com/icainews




Page 92 of 100

It is a different kind of an ordinary resolutionwhich notice of the intention of move a resoluttas to be given to the
company by proposer.

The notice shall be given not less than 14 daysrbéhe meeting at which resolution is to be mosedusive of the day
on which the notice is served or deemed to be deawme the day of the meeting. The object of spewmtéite is to be give the
members sufficient time to consider proposed rémriland to give Board of Directors an opportunidyindicate their views
on resolution.

A special resolution is required for a resolutinrfdllowing cases:-
Appointment of auditor other than retiring one

Provision that a retiring auditor shall not be pgpainted.

Removal of director in place of one who is removed

P 0w NP

Appointment of a director in place of one whodmpbved
The Articles of the company may provide for addiibmatters i
14. What is an extra ordinary general meeting?

Clause 47 of the table A (schedule 1) provides dfiageneral meeting
as extra ordinary general meeting. An extra orgirgeemeral meeting in sacting sepezial business or
urgent business that may arise in between two AGiMdnstance i f regisd office or alteration
of capital or removal of a director/auditor. ComjggnAct co i
general meetings:

1. Business to be transactedAll business transacted at
2. Who may call —-An EGM may be called:
(i) By the Board of Directors of its 0 to the Act.)
(i) By the Directors on requisiti
(i) By the requisitionists them
(iv) By the Company Law Board

(i) By the Directors: The Bo eral Meetihthe members at any time by giving not less than
21 days’ notice [Sec horted notroay, however, be held valid if consent in accordeereto by

(ii) i he Board of Directors must convene a general imgatpon the

umbers who, atdtite of the deposit of the requisition, are tbkldrs of
er. Thus, in case of a comphaying share capital they should hold at least™ 4f0such of

regards matters relating te fireference shareholders. They have no genermgvdght and,
therefore, no right to requisition in respect diest matters, if the company does not have a slzpitat, they should at
least hold 1/16 of total voting right of the company in regardthat matter [section 169(4)(b)]

(b) The requisition must state the objects of the meetie. it must set out the matters for the consiilen of
which the meeting is to be called [section 169(2)].

However, the requisitionists are under no obligatm attach the explanatory statement to the rdauislt is for the
Board of directors, on receipt of the requisitimijnclude in the notice convening the meetingritbeessary explanatory
statement.
(c) Requisition must have been deposited at the registeffice of the company [section 169(3)].
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(d) Requisition must be signed by the requisitionistscfion 169(2)]. In case all the aforesaid condgi@re
satisfied, i.e. a valid requisition has been reggjthe Board of Directors must within 21 clearslaf the receipt of the
requisition call the meeting giving at least 21 slayotice fixing the meeting. Within 45 days of theceipt of the
requisition [section 169(6)].

(e) Where two or more distinct matters are specifiedhim requisition, the validity of each such matball be
determined independent of each other before congetlie meeting. Where the resolution proposed Bpecial
resolution, requirements of section 189(2) mustcbenplied with, viz, it should be so described angl@natory
statement be annexed.

(i) By the requisitionists themselves [section 169(6)] If the board of Directors does not
aforesaid (i.e. within 21 days fixing the date bé tmeeting within 45 days of th
meeting may be called:

fails to daké meeting as
vaéduisition) the

(a) By the requisitionists themselves.

(b) In case of company having share capital, by orma
- A majority in value of the paid up share capitddhay al
- Atleast 1/18 of the paid up share capital carrying voting , whichever is less.

(c) In case of a company not having share capital, ho represent at le&kl"of

total voting power in the company in regard to
(d) Meeting must be held within 3 months of the he requisition [section 169(7)].

(e) Where two or more person hold any shares jointly, a requisition, or a noticaling a
meeting, signed by one or some of t ) sec, have the same force éaxt a5 if it

Meeting by the requisitionists mu G early as possible, in which tregimgs are to
be called by the Board of Dire i e registered office is not madailable to

(iv) By the Company Law Board i n it is impracticable to call a rtieg of the company, other
y direct the calling of the meeting:

ed to votthat meeting.

30arg gie directions in respect of the place, date daedmanner in
may aive such ancillary or consequential directiossitathinks
besent in person or proxy shall be deemed to caotestét meeting.

Section 106 ere the share capital@dmpany is divided into different classes sharesright attached to the
shares of any ¢ be varied with the coneentiting of the holders of not less than threeftbs of the issued shares
of that class or with the sanction of a speciablgton passed at a separate meeting of the hotdeéhe issued shares of that
class:

(a) If provision with respect to such variation is cained in the Memorandum or Articles of the compaony;

(b) In the absence of any such provision in the Menduemor Articles, if such variation is not prohildtéy the terms of
issue of the shares of that class.
PRACTICAL QUESTION

1. Dinesh, a director in a company gave in writing tdhe company that notice for any general meeting anthe Board
of directors meetings be sent to him at his addresim India only be registered Main and for which hepaid
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sufficient money. The company sent two notice to im, of such meeting, by ordinary mail, under the ceificate of
posting, Dinesh did not receive the said notice antbuld not attend the meeting and the proceeding #reof on the
ground of improper notice. Decide in the light of he provisions of the companies Act, 1956.

(i) Whether the contention of Dinesh is Valid?

(i) Would your answer be same in case Dinesh remainedtside India for two month (when such notice were
given and meeting held).

Problem on notice and validity of proceeding of theeting: the question asked is based on the poovif section 172
along with section 53 of the companies Act, 1956.p%r the section, the notice may be served efitbegsonally or sent
through post to the registered address of the mevaral in the absence of any registered addrdsslia, to the address, if
any within India is given by the members to the pany for the purpose of sewing notic gugh post shall be
deemed to be effective only when they are correadigressed, prepared and posted pamotice to be

treated to be effective.
The answer to the question asked is as follows:-

(i) The contention of Dinesh shall be defended forré@son that the noti erly servednaeeting held by
the company shall be invalid.

(ii) According to section 172 of the companies Act, 196€ ound to send notice to Dirséghe address
outside. Thus the answer in second case shall diffe

2. M/s. Low Esteem Infotech Ltd. was incorporated on % eeting of the company has bewgid so
far. Explain the provision of the companie C mit for holding the first Annual general
meeting of the company and power of th ) grant extension of time for the firs Annual
general meeting?

The provision contained in section 1 old its first Annual gaheneeting within a
period of 18 months from the date of inco nfotech Ltd. Was incorpedadn 1.4.2003, the
first Annual general meetin n or before 80September 2004. Further the Registrar of
Companies of has the po eriod of not exceeding 3 months for hjdhe Annual general
meeting. This power of t angendt applicable in case of first Annual generaktimg. if the Annual

r ©f® September,2004, then the company and its direatditsbe

as s@dule to be held on 15.12.2003. Mr. A, a shareholdéssued
the shares owany in favour of Mr. X and Mr. Y. The proxy in favour of Y
and the on our ofwéas ledged on 15.12.2003. The company rejected tr@xy in
favour of Y was of datd 12.12.2003 and thus in favour of X was of dated3112.2003. is

If a member e than one proxy in respetiie same meeting, then the one which has baeoirgted later time
shall prevail and one which has been appointedeeathall be deemed to have been revoked. Thubginormal course, the
proxy in favour of X being later in time shall beheld as valid. According to section 176 of the pames Act, 1956 a
proxy should be deposited 48 hours before the tifnmeeting. In the given case, the proxies shoaldehtherefore been
deposited on or before 13.12.2003. X depositedptiosry on 15.12.2003. Hence, the proxy in favourXohas become
invalid. Thus, the proxy in favour of Y is valid #ss deposited in time.

4. The minutes of the meeting must contain fair and aoect summary of the proceeding threat. Can the Chaiman
direct exclusion of any matter from the minutes? Sme of the shareholders insist on inclusion of ceria matters
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which are regarded as defamatory of a Director ofhie company. The chairman declines to do so. Statew the
matter can be resolved?

As per section 193(5), any matter which:

(i) Is or could reasonably be regarded as defamataapypperson;

(ii) Isirrelevant or immaterial to the proceeding; or

(i) Is detrimental to the interest of the company.

The Chairman shall exercise an absolute discrétioagard to the inclusion or non-inclusion of angtter in the minutes on
the grounds specified above. Since the Chairmarahsslute discretion on the inclusion or exclusiérany matter in the
minutes, the insistence of the shareholders withfogo avail.

The notice was
not contipd
was not

5. Dev limited issued a notice for holding of its Annal General Meeting on ¥
posted on the members on 16.10.2005. Some membérthe company alleged
with the provisions of the companies Act, 1956 withegard to t
validly called. Referring to the provisions of theAct, decide:

(i) Whether the meeting has been validly called?

(ii) If there is a short fall in the number of days by vhich the of the statutory requiement,
state and explain by how many days does the noti uirement?
(iii) Can the short fall, if any, be condoned?
(i) For general meeting of any kind, at least 21 ctizafs . In this case the natfameeting was sent
by post. In case the notice is sent by post tbeigion i
d by section 171 plus 48shuaddition.

notice is issued. Therefurtice of general

It must be posted at such time as to gi
Each of the 21 days must be a full calen

In the question,
The date of meeting ="Nov. 2005.
Date of posting = 1%6Octob

Valid if consent is given by members holdingeaist 95% of the paid
up ca i askt 95% of voting power (section 171)

on of X Itd. requires thepersonal presence of 7 members to constitute the gum of
pllowing persons were presenn the EGM to consider the appointment of Managing

(i) A, the representative of Governor of Madhya Pradesh
(i) B and C, shareholders of preference share.

(iii) D, representing Y Ltd. and Z Itd.

(iv) E, F, G and H as proxies of shareholders.

Can it be said that quorum was present in the meeatg?

As per Articles of Association of the company the@mm for a general meeting is 7 members persopaigent. But the
guorum is not complete, so the meeting cannot ik hds so because:-
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(i) For the purpose of ascertaining quorum, only mespegsent in person and not by proxies are to bated. Even the
Articles of Association cannot provide for countioigproxies for the purpose of quorum. However,egton to this rule
is contained in section 167 and 186.

(i) Preference shareholders present in the meetinqi@tréo be counted for the purpose of quorum exedptre the
proposed business includes any item directly affgqireference shareholders.

Hence there is no proper quorum.

7. A company served a notice of General meeting upotsimembers. The notice stated that a resolution tmcrease
the share capital of the company would be considedeat such meeting. A shareholder complains that theamount
of the proposed increase was not specified in thetice. Is the notice valid?

As per the contents of the notice, the notice ghoahtain a statement of the business
agenda). If special business is to be transactech(as increase in the share ca
statement should also be attached to the notitheofneeting. The s
item of special business.

e meeting (called
explanatory
rning each

Hence the notice is not valid.
d meeting éis on f'
igned. How would yodeal
arch, 2008 was a Board

8. MN limited held its Annual general meeting on 2 March, 2008.
April, 2008, when minutes of the annual general méieag were not ye
with the situation? Would your answer be differentin
meeting?

According to section 193(1) of the companies A58, ev thin 30 days of condnsif the following

meeting prepare minutes:

* Meetings of shareholders
* Meeting of Board of directors
* Meeting of committee of boar

And the pages of minute book should be

And as per section 193(1A), es

meeting shall be dated and

ge of m or signed and last page of the rdaaf proceeding of each

(a) In the cs i ¢ a meetinthe board or of a committee thereof, by the ahain of such

(b) Inthe ¢ i eexdting by the chairman of the same meeting witha dforesaid
i pility of that chairman within that period by @medttor duly authorized

by th
Case: AG 3 ence the minutes should be singed by Mtlate 26" April but he dies
on T Apr nutes. In this circumstas MN limited should call and hold a board meetind authorize a

AGM.

In case the eeting had been a board mdabkengn case of death of chairman of the meetiminutes can be
signed by chairman of the next board meeting.

person to <
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MISCELLANEOUS

1. What is Dividend?

The earning and profit of the company which is reddined in the business but is distributed ambegitembers is known as
dividend.

In case of a company which is a going concermdinary means the portion of the company whiddlliscated to the
holders of shares in the company.

In case of winding up it means a division of tealized assets among the contributories and crsdittcording to their
respective rights.

2. What is Interim Dividend?

Interim dividend is a dividend paid between two @airgeneral meetings of the compa

Provisions:-
1. The BOD may declare interim divided from time tméi.

2. The amount of dividend including interim dividerttbd be depo
the date of declaration of such dividend.

ays from

3. The amount of dividend so deposited above shaliseel for payment o
4. Since, interim dividend does not constitute a steudebt ind pp&ssing a resolution.
3. Dividend is payable to whom?
According to section 206, dividend is payable to:-
1. The registered share holders or to their bankers.
2. The bearer of share warrants.
In case of sale of shares:

As per section 206(A) companies transfer deed in respedtioh has been
lodged with the company and is pendi i f dividend, the dividerlsbe paid to the
transferee only in case the transf

4, Can adividend onced

(1) Incanb
(2) lItcanb

dends are declaredobthe following:-

ding for depreciation.

2. Pastreserves created out of profit or credit kadan the P & L A/c. brought forward.

3. Moneys provided by central Government or state Gowent in pursuance of a guarantee given by thae@onent.
6. What is the mode of payment of payment of cash?

According to section 205(3) the dividend is pai¢d@sh and cash only.

According to section 205(5)(b) the dividend payahleash may be paid by cheque or warrant.

7. What is the time within which dividend is to be pail?

According to section 207, it is obligatory for angany to pay dividend within 30 days of its dedliam
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The term ‘to pay’ means posting of the dividenéaure or warrant. On default, every director whkniswingly a party
to default is punishable with imprisonment whichynextend to 3 years and with fine of Rs. 1,000efeery day if the default
continues.

Default when excused:-
According to section 207, the default, is excusethé following cases:-
1. Where dividend could not be paid due to operaticany law.

2. Where the shareholder has given certain directiothé company regarding the payment of dividendctviiannot be
complied with.

3. Where there is a dispute as to the recipient atldind.

Where the dividend has been lawfully adjusted agjany sum due to the compan

5. Where the failure to pay dividend or post the watrraithin 30 days was not het of the
company.
8. What is the provision relating to unpaid and unclamed divid

According to section 205(A), where a company hadatded a dividend
company shall transfer the total amount so unpeigholaimed to a specia
by the company in that behalf, within 7 days frdéma tate of expi id

i 30 days then the
unpaiddeind A/c. to be opened

ount if remainslaimed for a
ducation and Ptiore&und.

Section 205(a)(5) further provides that money sfamec
period of 7 years from the date of such transfesstrbe trans

If the above provision is not complied with themgma - esponsible shall be pakighwith a fine

1. Explain the provisions of the comp ishment of an “Investor Educationand
Under section 205(i) of the companies A = Central Government caifedstor Education
and Protection fund. This fu promotion of investors awareness anteption of investors

eceived out of investnfierh the fund.

Grants a 5 from the Central GovernmeaateS50vernment, companies or any other institstidiine amount
due for payment by company will not become the pathe fund for 7 years. If investors/shareholddssnot claim the
amount within 7 years, then the company is in th&tpn to transfer the prescribed amount to thbarity of the fund.
The liability of the company ends as soon as tihedlare transferred.

An authority or a committee is formed by the CdnBavernment for the administration of the fundisithe duty of the
authority to see that the money is spent in cagrgiat the objects for which the fund has been &stadal.

2. Advise the Board of Directors of a public companyn relation to following matters, under the provisimns of the

companies Act, 1956:

(i) Sources out of which the company can declare dividd.

https://www.facebook.com/icainews




Page 99 of 100

(i) Transfer of profit to reserves before declaring divdend for a particular financial year.

Sources of Dividend Declaration and Transfer of Prfit:-

The company can declare dividend out of the foltmpéources for any financial year:-

1. Out of the profit of the company for that year aed at after providing for depreciation in the mantaid down in the
act; or

2. Out of profits of the company for any previous fic@l year or years arrived at after providing émpreciation and
remaining undistributed; or

3. Out of both; or

Money provided by the Central Government or a S@Géxernment for the paymen
guarantee given by that government.

idend in purseant a

If any thing is for the public interest, than therf@ral Government may allow the dividend for
any financial year out of the profit of the compdaythat year or an i i 7 oviding for
depreciation [section 205(i)]

Transfer to reserves up to 10% of the profits.

t to be tramstkto the reserves

Central Government may prescribe certain, percens@@rofit not exc
7 ear out of pvefits of the

of the company, before any dividend is declarecpaid by a
company. The company has the power to transfegtzehiper

The companies (transfer of profits to reservesgsul
compulsorily transferred to the reserves of the gamy befo

the percentage of profichwhave to be
lend. They are devics:-

7(8Y6 of current profits.
(d)0% of current profits.

AW N| P
=0
1)
=
D
D
x
(@)
D
D
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yoant to reserve out of profit, if the proposed dend does not exceed

3. State the ire e fulfled before declaration of “Interim Dividend” under the

The divid | atings of the company is interim dividend. It ie fhart of profit which
is distrib nts are finally pds3he companies Amendment Act, 2000 has intratigeetion 2(14A) in
which divie terim dividend.

Under sec , it is authorized that theaRl can declare interim dividend, unless it iscHmally prohibited on
the Articles. According to section 205(1C), thepstons contained, in (section 205, 205A, 205C,,Z06A and 207) will
as far as may be, also apply to any “Interim Diwidle Hence, the director before declaring an imtedividend must satisfy
themselves on the following grounds:-

1. From the date of declaration of interim divideritk tompany must be in a position to deposit theusrnof dividend
and interim dividend in a separate bank accourttin® days.

2. The financial position of the company warrantsglagment of such dividend out of the profit avaitafdr distribution.
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The company should prepare an interim account tamdist disclose profit which should be sufficieot the declaration
of dividend after making appropriate provision fdepreciation, bad debts, and transfer to reserwk ather
contingencies. Then only the proportion of profitsich have to be distributed as interim dividendésided.

The Board of Directors of M/s optimistic company Itl. Propose to pay an interim dividend of Rs. 2 peshare or
Rs. 10 each. Advise the board regarding :

l. The time limit for payment of interim dividend to the shareholders

Il. Steps to be taken in case any dividend amount remra unpaid in the books of the company.
Time Limit:-

a) An interim dividend should be paid within 30 days.

e amoliotlsl be
/s. optstic

b) If any amount of interim dividend is unpaid or istrclaimed for more tha
transferred to a special account in a scheduled balled Unpaid Inte
company Itd.

c) If the amount remains unclaimed in the schedulatk transi@ to the

investors education and protection fund.
Steps to ne taken in case any dividend amount rernmg unpaid in th

a) the first step to be taken by the board is to fit because if therd we

inadequacy of profit, the distribution would al
b) The amount of interim dividend should be d
¢) Full year depreciation should be charged on
d) The past year losses should be adj

e) A prescribed percentage of the
for current year’'s depreciati

erred to the company reserves aftariging

Answer the following questions:
l. Can the declaration of Board ivi e revoked?
Il. Who is empower:
Interim dividend does

atutorptdend therefore directors can rescind it by alutiem. The leading
Itd. & Schroeder & company, directors declared arimtdividend
2, fl@sged a resolution postponing the payment of divétiend. Held

shouldetidly access the adequacy of profits. The opinidrthe

g Dired@mpowered to declare the final Dividend.

BEST OF LUCK
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