[1][83. Numbering of shares. Each share in a company having a share capital shall be distinguished by its appropriate number:

Provided that nothing in this section shall apply to the shares held with a depository.]
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LEGISLATIVE HISTORY
1997. This section in its present form has been reinstated by the Depositories (Amendment) Act, 1997, with the proviso added after expectations of rapid adoption of dematerialisation were belied. It was earlier deleted by the Depositories Act, 1996.

The deleted section, was verbatim the present section, except the proviso. It corresponds to section 28(2) of the Indian Companies Act, 1913, section 74 of the English Companies Act, 1948 and section 28(2) of the English Companies Act, 1985.

COMMENTARY
1. SEBI to administer
The provisions of this section are to be administered by SEBI in respect of the companies which are already listed or those companies which propose to obtain listing. In respect of other companies the administration shall be by the Central Government; see section 55A.

2. Distinctive number
According to this section, each share in a company having a share capital shall be distinguished by its appropriate number. This is a distinguishing or identification number of a share. Therefore, it is called "distinctive number". The distinctive number identifies each share. Since each is a distinct unit comprised in the share capital of a company, it is to be identified by a distinct number.

However, in the case of a share held by a depository on behalf of a beneficial owner thereof, a share does not have a distinctive number, because a share in this case is fungible and in dematerialised or electronic form It is not identifiable or distinguishable by its number.

3. Depository System Law and Mechanism
3.1 What is 'depository'?. In a standard English dictionary the words 'depositary' and 'depository' occur with distinct meanings. The word 'depository' means a place where something is deposited for safekeeping, a bank in which funds or securities are deposited by others, usually under the terms of a specific depositary agreement. Though the terms "depository" and "depositary" are not synonymous they have come to be used interchangeably in banking. "Depositary" means one who receives a deposit of money entrusted; a trustee; a person or group entrusted with the preservation or safekeeping of something. The Black's Law Dictionary gives the following meaning of the word "Depositary":

"The party or institution (e.g. bank or trust company) receiving a deposit. One with whom anything is lodged in trust, as "depository" is the place where it is put. A trustee, fiduciary, one to whom goods are bailed to be held without recompense. The obligation on the part of the depositary is that he keeps the thing with reasonable care, and, upon request, restores it to the depositor, or otherwise delivers it, according to the original trust. This term should not be confused with "depositry" which is the physical place of deposit". 

Thus, depositary is a person or a company to whom securities are entrusted for safekeeping and handling dealings in them on behalf of the owner of the securities. He acts as a trustee of the owner because the securities are entrusted with him in trust. He is also an agent of the owner of the securities. For instance, in an Euro issue of Global Depositary Receipts (GDR), a depositary is appointed to hold the deposited shares represented by the GDRs for the benefit of the holders thereof. It is usually an overseas bank which acts as a depositary. Thus, the depositary is an overseas agent of the company who issues the depositary receipts to the investors in lieu of shares allotted to him and physical possession of shares held by custodians the beneficial interest in respect of which rests with the investors. When these GDRs are traded, the same are delivered to the depositary who changes his records regarding the ownership of GDRs. When an investor wants the cancellation of GDRs, the depositary advises his domestic custodians against delivery of GDR to release the number of shares underlying that particular GDR in favour of the investors. The investor can thus sell those shares to Indian investors. 

Section 2(1)(e) of the Depositories Act, 1996 defines the term "depository" as "a company formed and registered under the Companies Act, 1956 and which has been granted a certificate of registration under sub-section (1A) of section 12 of the Securities and Exchange Board of India Act, 1992". The Act defines the word "beneficial owner" as "a person whose name is recorded as such with a depository". Throughout the Act the word 'depository' is used to denote a person (a company) engaged in providing depository services and acting as a depositary. 

The depository system envisages a deposit of securities by the various investors with the depository. This would take the form of a transfer by the holder of securities in favour of depository. Once the shares are lodged with the depository, their transfer would be through book entry transfers in accounts maintained by the depository.

3.2 The legal framework: an overview. The Depositories Act, 1996 [For text of the Act, refer to the CD enclosed free with this book], being the Act No. 6 of 1996, is "an Act to provide for regulation of depositories in securities and for matters connected therewith or incidental thereto". It has been promulgated by the President of India in exercise of the powers conferred by clause (1) of article 123 of the Constitution. It is designed to provide a legal framework for establishment of depositories to record ownership details in book entry form. The Act came into force on 20 September, 1995 and extends to the whole of India. The Act has also made consequential amendments in the Companies Act, 1956; the Securities and Exchange Board of India Act, 1992; the Securities Contracts (Regulation) Act, 1956; the Indian Stamp Act, 1899; the Income-tax Act, 1961; and the Benami Transactions (Prohibition) Act, 1988. 

The Act provides for establishment of one or more depositories. Every depository will be required to be registered with the Securities and Exchange Board of India (SEBI) and will have to obtain a Certificate of Commencement of Business on fulfilment of such conditions as may be prescribed. Investors opting to join the system will be required to be registered with one or more participants who will be agents for the depository. Investors will have the choice of continuing with the existing securities certificates or opt for the depository mode. 

The participants will be custodial agencies like banks, financial institutions as well as large corporate brokerage firms. Upon entry into the system, securities certificate belonging to the investors will be "dematerialised" and their names entered in the books of depository as beneficial owners. The investors' names in the register of companies concerned will be replaced by the name of depository as the registered owner of the securities. The investor will, however, continue to enjoy the economic benefits from the securities as well as voting and other rights on the shares concerned. 

Securities in the depository mode will be fungible. They will cease to have distinctive numbers. Issuers of new securities will give investors the option either to receive physical securities or to join the depository mode. While investors holding securities certificates may opt to become beneficial owners in a depository system, those investors opting to exit from a depository will be allowed to do so and claim securities certificates from the company by substituting their names as the registered owners in the place of the depository. Ownership changes in the depository system will be made automatically on the basis of delivery versus payment. 

There will be a regular, mandatory flow of information about the details of ownership in the depository's record to the company concerned. If the latter has any reservations about the admissibility of acquisition of shares/debentures by any person on the grounds that the transfer of the shares/debentures conflicts with the provisions of the Securities and Exchange Board of India Act or any regulations made under it, e.g., substantial acquisition of shares and takeovers, or conflicts with the provisions of the Sick Industrial Companies (Special Provisions) Act, the company will be entitled to make an application to the Company Law Board (CLB) for rectification of the ownership records with the depository. 

During the pendency of company's application with the CLB, the transferee would be entitled to all the rights and benefits of the shares, except voting rights which will be subject to the orders of the CLB. The Act provides for detailed regulations to be framed by SEBI as well as detailed bye-laws to be framed by the depositories with the approval of SEBI. The bye-laws will crystallise the rights and obligations of participants and beneficial owners as well as procedures for investors. Any loss caused to beneficial owners due to the negligence of the depository or the participant will be required to be indemnified by the depository.

The salient highlights of the Act are: 

	1.
	There will be one or more depositories. 

	2.
	Investor will have choice of using a depository or holding certificates. 

	3.
	Transaction under depository system will be exempt from stamp duty. 

	4.
	Financial benefits and voting rights will be retained by the investor. 

	5.
	Transactions in depository system will be automatic on the basis of delivery against payment. 

	6.
	Depositories will regularly send transaction information to companies concerned and companies may apply to Company Law Board for rectification if they suspect takeover bid violating SEBI regulations.

	7.
	During pendency of complaint, voting rights of holder will be suspended but not financial benefits. 

	8.
	Detailed terms will be worked out by depositories to be approved by SEBI. 

	9.
	Consequential changes have been made in other related legislations.

	10.
	Depository system will be introduced in phases to ensure orderly changes. 


3.3 Deficiencies and draw backs in the existing systems. In the absence of depositories which provide for maintenance of ownership records in a book entry form, every share transfer is at present required to be accomplished by physical movement of share certificates to, and registration with, the company concerned. The process often involves long delays and a significant portion of transactions end up as "bad delivery" due to the faulty completion of paperwork, or signature differences with the specimens on record with the companies, or for other procedural lapses. 

In the paper titled "Indian Securities Markets Agenda for Development and Reform" released by the SEBI on 27 September, 1994, the problems that beset the present system, the need for a depository system and the proposed legislative frame work, were expounded thus: 

"Depositories and Automated Settlement Systems. Settlement systems on Indian stock exchanges carry settlement risk on account of the long time taken before trades are settled. Annexure C contains a detailed note on the problems with present settlement systems. In brief, trades on Indian markets are settled by physical movement of paper. The exchanges (besides the NSE and OTC) aggregate trades over a period of one or two weeks and carry out net settlement through physical delivery of securities. The process of physically moving the security from the seller to his broker to the buyer's broker and to the buyer takes time which gives rise to settlement risk through the possibility of delay somewhere along the chain. The time involved exposes the ultimate seller to liquidity risk. 

In its report on settlement and clearance systems, the Group of Thirty has targeted rolling T+3 settlement. Under a system of T+3 rolling settlement, each day constitutes an accounting period, and that day's trades are settled after three days. Internationally, securities markets such as those in the United States, Japan, Germany and Singapore already use rolling settlement. Securities markets, such as those in the United Kingdom, which follow an accounting period of one or two weeks followed by settlement are in the process of moving to rolling settlement. The major hurdle in the achievement of rolling T+3 settlement in Indian securities markets is that our present legal frame work necessitates physical delivery and transfer of ownership of securities. As a result of this requirement, vast quantities of paper have to be processed for settlement of transactions. This is expected to change with the introduction of depositories. 

Legislative changes necessary for setting up of Depositories. SEBI is drafting legislation to allow securities certificates to be immobilised in a depository, so that ownership may be transferred electronically by book entry. The proposed legislation provides for treating depositories as registered owners of securities which are deposited with them. The beneficial owners of the securities held in the depository would be the actual owners who had subscribed to the securities and who would hold them through the depository. While securities would be registered in the name of the depository, all economic benefits and rights from owning the securities would continue to accrue to the beneficial owners. The depositories would require to register with SEBI and would be subject to SEBI regulations. 

For the efficient functioning of depositories, securities need to become fungible, i.e., the requirement of attaching a distinctive number to every security certificate has to be removed. Another requirement for the speedy settlement of trades in securities held in depositories is that securities need to be made freely and easily transferable. Under present regulations, the Board of Directors, of a firm (company) has the right to refuse transfers of shares, which the proposed legislation will have to suitably modify. Provisions in other Acts concerning, among other things, the payment of stamp duty and transfer of property will also require amendments through the proposed depositories legislation. 

As soon as investors are comfortable with the immobilisation of physical securities certificates in a depository, it would do away with the need for securities certificates. In order to derive the maximum benefits to automated settlement systems the payments system will also have to be automated. Annexure C also indicates the several short term solutions for tackling the settlement problem pending the creation of depositories and their successful operation." 

3.4 Benefits of depository system. It is needless to recount the malaise affecting the capital market because of the paper based transaction system. The bitter complaints from a large number of customers bear testimony to the near complete breakdown of the existing system. There was no way the capital market could cope with the exponential growth of the trading volumes. Apart from the clearing and settlement system in stock exchanges, the paperwork gridlock was affecting the back offices of brokers, custodians, registrars and share transfer agents. Because of the problems in the settlement system, the trading cycle was longer in the stock exchanges with consequent increase in the credit and systemic risks. 

The National Depository System (NDS) has brought about much needed relief to the harassed investors. The reduced cost of services and efficiency of the depository system is the greatest boon to the Indian investor.

The corporate sector is also a major beneficiary from the depository system and has substantially reduced the costs associated with public issues.

The most important beneficiary of the depository is the investor. He does not have to anymore bother about the inordinate delay in getting the sale proceeds and in obtaining his share certificates registered in his name; no more bad deliveries and objections, forged certificates and fraudulent certificates. 

All he has to do is to deposit his securities with a participant of the depository system. He does not have to hesitate to do so since the depository undertakes to indemnify the investor even for the negligence of the participant in accordance with the Law. 

If he is in the depository system, it is possible for him to get his allotment in public issue and trade almost a day after the allotment. He can get his shares transferred in his name within three days after the trading. He can sell and realise the proceeds similarly within three days after trading.

The establishment of the depository system has benefitted the country, the issuers of securities, the intermediaries and the investors. The following is a brief description of the benefits.

Benefits to India:

	• 
	Growing and more liquid capital markets to provide financing and development stemming from more efficient post-trade systems with reduced transaction costs. 

	• 
	Increase in competitiveness in the international market place and attracting investors and managers by complying with stipulated international standards calling for an efficient and risk-free trading environment. 

	• 
	Improved prospect for privatisation of public sector units by creating a conducive environment. 

	• 
	Restoration of faith in the capital markets and the participants with systems to minimise settlement risks and fraud. Considerable reduction in the delay in registration which can currently impact trading.


Benefits to the investing public:

	• 
	Reduction of risks associated with loss, mutilation, theft and forgery of physical scrip. 

	• 
	Elimination of financial loss owing to loss of physical scrip. Greater liquidity from speedier settlements and reduction in delays in registration. Faster receipt of benefits and rights resulting from corporate actions. 

	• 
	Improved protection of shareholder's rights resulting from more time communications from the issuer. 

	• 
	Reduced transaction costs through greater efficiency. 


Benefits to issuers: 

	• 
	Up-to-date knowledge of shareholder's names and addresses. 

	• 
	Savings in costs of new issues from reduction in printing and distribution costs. 

	• 
	Increased efficiency of registrar and transfer agent functions. Better facilities for communication with shareholders, conveying benefits of corporate actions and information notices. 

	• 
	Improved ability to attract international investors without having to incur the expenditure of issuance in overseas markets. 


Benefits to securities industry intermediaries:

	• 
	Less risky settlement with implementation of collateral based payment systems. 

	• 
	Greater profits from increased trading volume made possible by NCDS systems with reduced operational cost per transaction and reduced risk. 

	• 
	Improved cash flow from not having funds tied up for long periods.

	• 
	Elimination of forgery and counterfeit with attendant reduction in settlement risk from bad deliveries. 

	• 
	Opportunity for development of retail brokerage business. 

	• 
	Opportunity for development of more sophisticated custodial services which can be offered to the smaller investor. 

	• 
	Standardised communications between NCDS, registrars and other intermediaries. 

	• 
	Ability to arrange pledges without movement of physical scrip and further increase overall level of trading activity, liquidity and profits. [SHCIL's Concept Paper on National Clearance and Depository System, July, 1992]. 


3.5 Parties involved. In the depository system there are involved the following parties: (i) the depository; (ii) the beneficial owner; (iii) the participant; and (iv) the issuer. A depository would render the service connected with recording of allotment of securities or transfer of ownership of securities in its record. The service is availed of by the 'beneficial owner' of the securities which are eligible to be dealt with by the depository system and in respect of which the service is availed of. Thus, the beneficial owner is a person whose name is recorded as such by the depository in his record. The beneficial ownership would be pertaining to the securities of an 'issuer', i.e., a person making an issue of securities. It may be a company or other body corporate or the Government. The securities in respect of which the depository services could be availed of would be those which are notified by the SEBI vide section 2(1)(l). 

Section 2(1)(j) defines the expression 'registered owner' as "a depository whose name is entered as such in the name of the issuer". The ownership contemplated by this definition is that of the securities which are the subject matter of the service availed of by the beneficial owner thereof. For instance, in the case of shares of a company which are the subject-matter of the depository service, the concerned company shall enter in its register of members the name of the depository and not that of the beneficial owner of the shares. Thus, for the company the depository will be the registered holder of the shares and therefore, a member. He will be ostensible owner but not the true or beneficial owner. 

The participant means a person through whom the beneficial owner of securities would avail of the depository service. He will have to get himself registered with and obtain a certificate of registration, from SEBI in terms of section 12(1A) of the Securities and Exchange Board of India Act. The relationship and dealings between the depository and the participant will be governed by an agreement between them and the participant will be an agent of the depository vide section 4(1) of the Act. Any person who wishes to avail of the depository service would do so through a participant and for that purpose, enter into an agreement with the depository. 

It may be noted that the main constituents of NDS have been considered as depository participants and individual investors. Depository participants will include brokers, banks (custodians, merchant banks, etc.), insurance companies, etc. Other depository participants who can communicate with the depository, access the information pertaining to them and perform their designated functions with the depository include, Stock Exchange clearing cells, the Reserve Bank of India, Financial Institutions, Institutional Managers, Fund Managers, Registrars/Transfer Agents, Issuing houses, etc. 

The participants are usually custodial agencies like banks, financial institutions, large corporate brokerage firms, etc, who provide custodial services in the securities market. The custodians normally provide the following services:

	(i)
	Safekeeping of securities, documents of title on behalf of clients under a proper system of control including physical custody or maintenance of accounts in depositories manually or in machine readable form, arranging for registration of securities in the name of client or with client's consent in the name of a nominee, and receiving the securities or cash or delivering the securities or cash held in custody from and to others for proper purposes with proper authority of client; 

	(ii)
	Administration of securities by monitoring, collecting, accounting, reporting the benefits or rights accruing to the client for the securities held for and on behalf of the client; 

	(iii)
	Settlement functions or participating in any clearing house on behalf of clients; 

	(iv)
	Cash management functions for and on behalf of clients. 


[Definition of "custodial services" as given in the SEBI's consultative paper on draft regulations for custodial services].

3.6 What is 'dematerialisation'?. Major advantages of the depository system are introduction of dematerialisation and facility to transfer ownership by book entry in order to dispense with the paperwork gridlock, reduction of paper handling costs, elimination of transfer delays, reduction of systemic risks, etc.

Dematerialisation is the process of transforming physical scrips that are now being used in the settlement for trade execution into computerised ledger accounts maintained by the depository. There will be no securities certificate or 'scrip', hence it is called 'scripless' system.

3.7 Option as to securities in existence. The Act does not make it compulsory to switch over to the depository system, but gives the investor an option. As regards the shares already issued and in existence, section 6 of the Act provides that any person who has entered into an agreement with the depository through a participant for availing of the depository service shall surrender the certificate of security, for which he seeks to avail the services of a depository, to the issuer in such manner as may be specified by the regulations. Thereupon the issuer shall cancel the certificate of security and substitute in its records the name of the depository as a registered owner in respect of that security and inform the depository accordingly. Consequent to the cancellation of the certificate, the depository shall, on receipt of the intimation thereof from the issuer, enter in its records the name of the beneficial owner of the securities.

3.8 Option as to new securities. As regards securities acquired by a person through an allotment in a new issue, section 8 of the Act provides that every person subscribing to securities offered by an issuer shall have the option either to receive the security certificate or hold securities with a depository. Where a person opts to hold a security with a depository, the issuer shall inform such depository of the details of allotment of the security, and on receipt of such information the depository shall enter in its records the name of the allottee as the beneficial owner of that security. However, of late SEBI has made it mandatory for public issues to be compulsorily in demat form. Now one cannot apply in a public issue without having a demat account.

3.9 Transfer of securities. As regards securities acquired by transfer, section 7 stipulates that every depository shall, on receipt of intimation from a participant, register the transfer of security in the name of the transferee. If a beneficial owner or a transferee of any security seeks to have custody of such security, the depository shall inform the issuer accordingly.

3.10 Right to opt-out. The investor will also have the right to withdraw from the depository service at any time and switch over to physical securities certificate system. Section 14 provides that if a beneficial owner seeks to opt out of a depository in respect of any security he shall inform the depository accordingly. Thereupon the depository shall make appropriate entries in its records and inform the issuer accordingly. Every issuer shall within thirty days of the receipt of intimation from the depository and on fulfilment of such conditions and on payment of such fees as may be specified by the regulations, issue the certificate of securities to the beneficial owner or the transferee as the case may be.

3.11 Dematerialisation versus immobilisation. The depository system envisaged by the Act contemplates not merely immobilisation of certificates of securities but the dematerialisation thereof. In the depository system where certificates are immobilised, physical certificates are held in the depository vaults, supporting the book entry records kept on the computer.

On the other hand, in the other model, i.e., dematerialisation, there is no physical certificate in existence. Neither the individual nor the depository keeps the certificate. The depository maintains the electronic ledger of the securities under its control. All new issues, including privatisations, are posted directly to the depository records by the issuer. The advantages of this model are it is least costly in implementation, simple and efficient in operation, and generally in keeping with the world wide industry trends. The main disadvantage of this type is that it presents a total departure from existing practices prevailing in the country at present and thus difficult to gain individual acceptance overnight. 

The kind of model contemplated by the Act may be described as 'partial dematerialisation' inasmuch as investors will have the choice between holding physical securities and opting for a depository-based book entry. Also, the legal ownership of securities would be based on a complete dematerialisation of securities. Thereby, legal ownership of securities by depositories would not require the issue of physical securities. 

The Act also seeks to vest beneficial ownership rights on the basis of depository records. This means once the agreed purchase price is paid and a purchase transaction is settled, the buyer is entitled to all monetary benefits associated with ownership. 

The company will indicate the aggregate depository ownership through a suitable book entry without the need for issuing certificate, thereby, dematerialising ownership through the depository. In turn, the depository will maintain a record of individual beneficial owners. 

3.12 What is 'fungibility of securities'. On dematerialisation, the securities certificates will be in 'fungible' form vide section 9. 'Fungible' is defined in the Shorter Oxford English Dictionary, Vol I, thus: "said of a thing which is the subject of an obligation when another thing of the same or another class may be delivered in lieu of it". According to The New Lexicon Webster's Dictionary of the English Language it means "of or pertaining to goods .... of which any unit or part can take the place of another in meeting an order, etc". In the Black's Law Dictionary, 4th edition, this word is defined thus: "Goods of which each particle is identical with every other particle, such as grain and oil .... with respect to goods or securities, those of which any unit is, by nature or usage of trade, the equivalent of any other like unit ...... Where a thing which is the subject of an obligation (which one man is bound to deliver to another) must be delivered in specie, the thing is not fungible; that very individual thing, and not another thing of the same or another class, in lieu of it, must be delivered. Where the subject of the obligation is a thing of a given class, the thing is said to be fungible; i.e., the delivery of any object which answers to the generic description will satisfy the terms of the obligation". 

4. Stamp duty in case of dematerilised securities
The Depositories Act has inserted in the Indian Stamp Act, 1899, a new section, 8A, under the heading "Securities not liable to stamp duty". This section has an overriding effect vide the non obstante clause "Notwithstanding anything contained in this Act". The section deals with the stamp duty chargeable on the securities as well as transfer thereof issued or transferred in pursuance of the provisions of the Depositories Act. 

It was stated in the Press Release, dated 21 September, 1995: "In respect of Stamp Act, in particular, the changes are intended to exempt all transactions taking place in the depository mode from payments of stamp duty. Transactions involving investors of existing share certificates opting to join the depository system as well as those opting to move away from the depository mode by seeking issue of certificates will also be exempted from payment of stamp duty". The various provisions of the section are explained below: 

4.1 Stamp duty on shares. Under the present law, every share certificate shall bear requisite stamp duty as per the Stamp Act of the State/Union Territory having regard to the place from where the certificate is issued. The amount of duty payable on a share certificate is determined as per the rate prescribed under the Stamp Act of the concerned State or Union Territory. With the Depositories Act being issued, there is no change in the law with respect to the stamp duty payable on the share certificate when a company issues shares and consequently gives the holders thereof certificates for the first time. 

Section 8A, inserted by the Depositories Act in the Indian Stamp Act, 1899, provides in its clause (a) that "an issuer, by the issue of securities to one or more depositories shall, in respect of such issue, be chargeable with duty on the total amount of security issued by it and such securities need not be stamped". 

This provision seeks to charge duty on the total amount of the securities issued to the depository to be paid by the company. The manner of payment of the duty in such cases would be, it seems, laid down by Rules. The expression "total amount" is not defined. It perhaps means the amount or value for which the shares have been issued, e.g., where shares have been issued at a premium, the issue price (inclusive of the premium). 

The words "such securities need not be stamped" does not mean that the shares issued to the depository (pursuant to section 8 of the Depositories Act) shall not be liable to suffer the stamp duty. It only means that the instrument relating to such securities need not be stamped (since there would be no instrument, i.e., certificate of shares issued to the depository). "Chargeability" of duty is different from stamping of an instrument. (For the definition of "Chargeable", see section 2(6) of the Indian Stamp Act). 

4.2 Stamp duty on certificate when a shareholder opts-out. Clause (b) of section 8A of the Indian Stamp Act, provides that where an issuer issues certificate of security under sub-section (3) of section 14 of the Depositories Act, 1996, on such certificate, duty shall be payable as is payable on the issue of duplicate certificate under this Act. 

4.3 Stamp duty on transfer of shares. Clause (c) of section 8A provides that transfer of registered ownership of shares from a person to a depository or from a depository to a beneficial owner shall not be liable to any stamp duty. This clause deals with the two eventualities as to transfer of shares, namely: (i) transfer of registered ownership of shares from a person to a depository; and (ii) transfer of registered ownership of shares from a depository to a beneficial owner of the shares. In both the cases the transfer in question shall not be liable to stamp duty, notwithstanding that any transfer of shares is otherwise chargeable with the stamp duty under article 62 of Schedule I to the Indian Stamp Act. 

Where any shares which are held by a depository on behalf of the beneficial owner thereof are being transferred to any person, whether a depository or not, there will be no stamp on such transfer vide clause (d) of section 8A, which provides that the transfer of beneficial ownership of shares, such shares being shares of a company dealt with by a depository shall not be liable to duty under article 62 of Schedule I of this Act. 

Section 8A of the Stamp Act will apply to debentures and transfer thereof in the same manner as it applies to share certificates and transfer of shares respectively, in respect of the debentures which are subject to the depository service.

5. Spot delivery contract
According to section 2(i) of the Securities Contracts (Regulation) Act, as it stood prior to its amendment by the Depositories Act, "spot delivery contract" means a contract which provides for the actual delivery of securities and the payment of a price therefore either on the same day as the date of the contract or on the next day, the actual period taken for the despatch of the securities or the remittance of money therefore through the post being excluded from the computation of the period aforesaid if the parties to the contract do not reside in the same town or locality.

The Act has inserted in this definition one more criterion besides the above, to decide as to whether a contract for or relating to the purchase or sale of securities is a spot delivery contract or not, according to which a contract for transfer of the securities by the depository from the account of a beneficial owner to the account of another beneficial owner when such securities are dealt with by a depository, will be a spot delivery contract, irrespective of whether such a contract satisfies the requirement laid down in the first criterion in clause (a) of section 2(i). It may be noted that spot delivery contracts are exempt from the restrictions imposed by certain provisions of the Securities Contracts (Regulation) Act vide section 18 of that Act.

6. Account structure
The account structure of the depository would be in the same manner as was envisaged in the NDS as described below: 

6.1 Accounts for depository participants. NDS will provide depository participants with accounts to record the holdings of securities and a separate account (or accounts) for holding balance of funds movements. 

The depository participant can use the securities account held for it by NDS to represent its aggregate holdings of securities with NDS, including those in its own name not beneficially owned by its clients. 

6.2 Sub-accounts for individual investors. Individual investors will have their holdings of securities recorded in sub-accounts that will be linked to a depository participant. An individual investor can operate only through a depository participant. 

The depository participant will normally have automated facilities to maintain the records of securities holdings for each of its clients in these sub-accounts. Here, the sub-accounts for its clients should be well segregated from the accounts of its own holdings of securities. 

6.3 Individual safekeeping accounts. In addition to the above, NDS will provide a special service to individual investors who wish to maintain an Individual Safekeeping Account (ISA) with NDS. This is to provide for those who choose not to be associated with any depository participant for the moment. This account is merely for safekeeping purposes. As regards trading, his instructions to trade or transfer his holdings must be carried out through an authorised Depository Participant with whom he has established a formal business relationship by transferring his holdings to the sub-account in his name, within that institution. 

The structure of the accounts proposed should have following characteristics: 

	• 
	The confidentiality of the depository participants and individual investors be respected. 

	• 
	The individual investor can have sub-accounts with any number of depository participants without limitations (it should, however, be seen that for one security, the investor has account with same depository to avoid complexity of operations). 


7. Register of members and other record 
7.1 Register of members and debenture holders to be kept by a company. By section 150 of the Companies Act every company is required to keep register of its members and enter therein the particulars specified in its sub-section (1) in respect of each member of the company. Under the depository system, as noted already, the name of a person who is the real or beneficial owner of a share would not appear in the register of members of the company. It is the name of the depository which would appear as the registered owner or holder of the shares, holding them on behalf of the beneficial owner who is in true sense supposed to be a 'member' of the company. Section 151 provides for index of members to be kept by every company having more than fifty members unless the register of members itself constitutes an index. Section 152 provides for the register and index of debentureholders to be kept by the companies having debentures. 

Section 11 of the Act provides that every depository shall maintain a register and an index of beneficial owners in the manner provided in sections 150, 151 and 152 of the Companies Act. Concurrently a new section (152A) has been inserted in Companies Act which provides that the register and index of the beneficial owners maintained by a depository under section 11 of the Depositories Act, shall be deemed to be an index of members and register and index of debenture holders, as the case may be, for the purposes of this Act. 

7.2 Record of transfer of securities. With respect to the record of the transfer of securities which are under the depository service, the transactions of transfer of securities will be recorded by the depository in his record as provided for in section 7 of the Act. According to section 13, every depository shall furnish to the issuer company information about the transfer of securities in the name of beneficial owners at such intervals and in such manner as may be specified by the bye-laws of the depository. 

Every issuer shall make available to the depository copies of the relevant records in respect of securities held by the depository. 

For the purposes of the provisions of the Act, 'record' includes the record maintained in the form of books or stored in a computer or in such other form as may be prescribed by the regulations made by SEBI. 

7.3 Applicability of section 108 of Companies Act. The provisions of the whole of section 108 of the Companies Act have been made inapplicable to the transfer of shares/debentures through depository by inserting therein a new sub-section (3) which reads:

"Nothing contained in this section shall apply to transfer of security effected by the transferor and the transferee both of whom are entered as beneficial owners in the records of a depository."

From the wording of this provision it would seem that the provisions of section 108 will not be inapplicable unless before effecting a transfer of shares, both the transferor and the transferee are already registered as beneficial owners in the depository's records. In other words, the benefit of inapplicability of section 108 would not be available even if either of them is not already registered as the beneficial owner of certain securities. If it is not so, that is to say, either of them is not so registered or both are so not registered, the transfer will have to be effected by an instrument of transfer and in accordance with the provisions of section 108. In such a case all the provisions of section 108 shall apply. 

8. Rights of depository and beneficial owner
Although as the depository shall be the registered owner of the shares and entered as a member by the company in its register of members, as per the law it is only the registered holder of shares who is treated by the company as a member entitled to the rights and privileges which are conferred by law on a 'member'. Section 10 of the Act deals with this issue and provides that notwithstanding anything contained in any other law for the time being in force, a depository shall be deemed to be the registered owner (of the shares) for the purposes of effecting transfer of ownership of the shares on behalf of a beneficial owner. However, the depository shall not have any voting rights or any other rights in respect of the shares which are under the depository's custody. The beneficial owner shall be entitled to all the rights and benefits and be subjected to all the liabilities in respect of his shares held by a depository. This principle shall equally apply with regard to any other securities. 

Section 41 of the Companies Act lays down two modes of acquiring membership of a company and in both an entry of the name of a person as a member in the register of members of the company is a condition precedent for a person to be regarded a member of the company. However, to facilitate the beneficial owners of shares, on whose behalf the depository holds the shares, to be recognized as members, section 41 in its new sub-section (3) provides that every person holding equity share capital of a company and whose name is entered as beneficial owner in the records of the depository shall be deemed to be a member of the concerned company. 

9. Pledge or hypothecation of securities
Shares (or other securities) are often pledged with banks or other parties as collateral security for a loan or advance obtained from the lender of money. That shares of a company can be a subject-matter of a valid pledge is well settled. Shares are goods under the Indian Contract Act. In Kunhunni Elaya Nayar v Krishna Patter[2], this question was considered at length and it was held that there was no valid reason for giving the word 'goods' a different meaning in the Contract Act from the meaning it has in the Sale of Goods Act. Shares can, thus, be a subject-matter of pledge. Such pledge is often effected by handing over to the lender the certificates of shares together with blank instrument of transfer signed by the shareholder-borrower. 

Section 12 of the Act deals with this question and provides that subject to such regulations and bye-laws, as may be made in this behalf, a beneficial owner may with the previous approval of the depository create a pledge or hypothecation in respect of a security owned by him through a depository. Every beneficial owner shall give intimation of such pledge or hypothecation to the depository and such depository shall thereupon make entries in its records accordingly. Any entry of pledge or hypothecation of the securities in the records of the depository shall be the evidence of the pledge or hypothecation.

10. Indemnification of loss by depository 
In order to protect the interests of the beneficial owners of the securities handled by the depository, section 16 of the Act seeks to require the depository to indemnify loss suffered by the beneficial owner due to the negligence of the depository or the participant. A sine qua non for claiming the compensation shall be 'negligence' on the part of the depository or the participant, as the case may be. Where the loss due to the negligence of the participant is indemnified by the depository, the depository shall have the right to recover the same from such participant. The Act does not specify the mode of claiming by the beneficial owner, the compensation and indemnification.

11. Right to refuse transfers and power of Company Law Board to rectify register of members/debenture holders
11.1 Omission of section 22A of Securities Contracts (Regulation) Act. Section 22A of the Securities Contracts (Regulation) Act has been omitted by the Act with the result that even in respect of transfer of those securities of a company which are not subject to the depository service, the provisions of section 22A of the Securities Contracts (Regulation) Act would not apply. This has two major implications: firstly, after 21 September, 1995, the listed companies are not required to comply with the provisions of sub-sections (3) and (4) of the said section 22A with respect to transfer of their securities; secondly, the Boards of these companies will no longer have the right to refuse to register any transfer of their securities on any of the grounds specified in sub-section (3) of section 22A. Refusal to register transfer of securities of listed companies will now be governed by the provisions of new section 111A which has been inserted by the Act in the Companies Act. 

11.2 Amendment to section 111 of Companies Act and insertion of new section 111A. It is significant to note that the provisions of section 111 have been now made applicable only to private and deemed public companies; they are no longer applicable to the public companies whose securities are not listed on stock exchanges, because the new sub-section (14) of section 111 provides: 

"In this section 'company' means a private company and includes a private company which had become a public company by virtue of section 43A of this Act."

The Act has inserted in the Companies Act new section 111A of which sub-section (1) provides: 

"In this section, unless the context otherwise requires, 'company' means a company other than a company referred to in sub-section (14) of section 111 of this Act." 

Thus, reading these two provisions together makes it clear that the provisions of section 111 of the Companies Act would no longer apply to the cases of refusal to register transfer of shares/debentures of both listed and unlisted companies and the remedies provided by that section cannot henceforth be resorted to by the persons aggrieved by refusal to register or delay in registration or non-registration of transfer of shares/debentures of these companies. Instead, the only remedy available to such persons would be the one provided by the new section 111A of the Companies Act, namely, rectification of the register of members only on the grounds specified in its sub-section (3). The intention of this change in law is not intelligible, especially with respect to transfer of shares/debentures of unlisted public companies. 

Sub-section (2) of this new section provides that subject to the provisions of this section, the shares in or debentures of a company and any interest therein shall be freely transferable, and sub-section (3) reads: 

"The Company Law Board may on an application made by a depository, company, participant or investor or the Securities and Exchange Board of India within two months from the date of transfer of any share or debentures held by a depository or from the date on which the instrument of transfer or the intimation of transmission was delivered to the company as the case may be, after such inquiry as it thinks fit, direct any company or depository to rectify register or records if the transfer of the shares or debentures is in contravention of any of the provisions of the Securities and Exchange Board of India Act, 1992 or regulations made thereunder or the Sick Industrial Companies (Special Provisions) Act, 1985."

11.3 Analysis of section 111A(3). An analysis of this provision reveals that: 

	(i)
	An application under section 111A(3) to the Company Law Board seeking its order for rectification of the register of members of the company (including the register kept by the depository under section 11 of the Depositories Act) may be made by any of the following: 

	(a)
	the depository; 

	(b)
	the company; 

	(c)
	the participant; 

	(d)
	the investor; or 

	(e)
	the SEBI. 

	(ii)
	An application for the rectification should be made within two months from the date of transfer of any shares or debentures held by the depository in the case of shares/debentures which are subject to the depository services; and in other cases, within two months from the date on which the instrument of transfer or the intimation of transmission of shares/debentures was given to the company. 

	(iii)
	The Company Law Board may, after such enquiry as it may think fit, order the rectification of the register of members of the company or of the depository only if the transfer of shares/debentures was done in contravention of any of the provisions of the Securities and Exchange Board of India Act, 1992 or any of the regulations made thereunder or the Sick Industrial Companies (Special Provisions) Act, 1985. Even in the case of transfer of shares/debentures in contravention of the Securities and Exchange Board of India Act or regulations made thereunder or the SICA, a company would not be entitled to refuse to register it; it would be obligatory to register such transfer, but after having registered such transfer, the company may approach the Company Law Board for an order for rectification of the register in order to get the transferor's name deleted. 


From the foregoing one might say that henceforth the right to refuse to register any transfer of shares/debentures by the listed (as well as unlisted public) companies under their articles of association or otherwise has been completely abrogated and these companies would not be entitled to refuse to register any transfer on any ground whatsoever. 

It is, however, significant to note that the new provision in sub-section (3) of section 111A does not expressly provide that the companies covered by section 111A shall not have the right to refuse registration of transfer nor does it contain any terminology to give its provisions an overriding effect such as the non-obstante clause in sub-section (3) of the repealed section 22A of the Securities Contracts (Regulation) Act. As such, one may tend to interpret this provision such that the right to refuse to register any transfer of shares/debentures in exercise of the power conferred on the Board of directors by the company's articles and on the grounds stated therein, would not be rendered ineffective by this new provision despite that sub-section (2) of section 111A declares that "subject to the provisions of this section, the shares and debentures and any interest therein shall be freely transferable". The provision merely gives a remedy in the circumstances stated therein. However, even if the latter interpretation is said to be correct one, the question of remedy against such refusal will remain unanswered because, as noted earlier, the two remedies provided by section 111 would no longer be available in the case of refusal of transfer of shares/debentures of public companies. 

11.4 Unlisted public companies. If the intention of this provision is to abrogate totally the right of unlisted public companies to refuse to register a transfer on any ground, then it has made these companies more vulnerable to acquisition of shares without adequate protection as the unlisted public companies would be virtually remediless against acquisition of their shares. Even one of the two grounds specified in sub-section (3) of section 111A, namely, that the transfer is in contravention of the provisions of the Securities and Exchange Board of India Act or any regulations made by SEBI, would be of no avail since neither the Securities and Exchange Board of India Act nor any of the SEBI's regulations are applicable to unlisted public companies. The intention behind such a law is unclear. 

11.5 Refusal for non-compliance of section 108. This provision raises an important question with regard to transfer of those shares/debentures which are not subject to the depository service and hence are transferred by executing an instrument of transfer pursuant to section 108 of the Companies Act. If the interpretation of section 111A, that it has abrogated the right to refuse registration of transfer of shares in all public companies on any ground, is correct, then it will mean that even on the ground of non-compliance with the provisions of section 108 the company would not be entitled to refuse to register the transfer. This would upset the well-settled principle that the provisions of section 108 are mandatory in character and therefore no company shall register any transfer unless a duly executed and stamped instrument of transfer is presented to the company together with the related share certificates.

11.6 Suspension of voting rights. Sub-section (4) of section 111A provides that the Company Law Board while acting under sub-section (3), may at its discretion make an interim order to suspend the voting rights before making or completing such enquiry under that sub-section. An order suspending the voting rights may be made by the Company Law Board at any stage after the application has been made to it under sub-section (3) of section 111A. On the suspension of the voting rights, neither the transferor nor the transferee of the shares shall be entitled to exercise the voting rights until the suspension is lifted. 

11.7 Further transfer and voting rights. Sub-section (5) of section 111A provides that the provisions of this section shall not restrict the right of a holder of shares or debentures, to transfer such shares or debentures and any person acquiring such shares or debentures shall be entitled to voting rights unless these have been suspended by an order of the Company Law Board. Moreover, by virtue of sub-section (6), any further transfer, during the pendency of the application with the Company Law Board, of the shares or debentures which are the subject-matter of the application shall entitle the transferee to voting rights unless the voting rights in respect of such transferee have also been suspended.

12. Company Law Boards powers
With respect to the substantive power of the Company Law Board under sub-section (3) of section 111A to direct the rectification of the register of members/debenture holders of the company or the register/record of the depository, sub-section (7) confers on the Company Law Board certain ancillary and incidental powers and provides inter alia that sub-section (5) and sub-section (7) of section 111 shall apply to the proceedings before the Company Law Board under section 111A. As regards the applicability of sub-section (5) of section 111, it may be noted that it is only clause (b) of that sub-section which will apply in respect of an application under sub-section (3) of section 111A, which empowers the Company Law Board to rectify the register of members and also to direct the company to pay damages, if any, sustained by any party aggrieved. 

13. Bankers' Books Evidence Act to apply to depositories 
Section 15 of the Depositories Act provides that the Bankers' Books Evidence Act, 1891, shall apply in relation to a depository as if it were a bank as defined in section 2 of that Act. The object of this Act is to render the entries in banker's books, admissible in evidence and to enable copies of the entries to be used instead of compelling the bank to produce the original entries. Such a copy must be received as prima facie evidence not only of the existence of such entries but also of the matters, transactions and accounts therein recorded. 

According to section 2(8) of the said Act, a certified copy means a copy of any entry in the books of a bank together with a certificate written at the foot of such copy that it is a true copy of such entry, that such entry is contained in one of the ordinary books of the bank and was made in the usual and ordinary course of business, and that such book is still in the custody of the bank and where the copy was obtained by a mechanical or other process which in itself ensured the accuracy of the copy, a further certificate to that effect, but where the book from which such copy was prepared has been destroyed in the usual course of the bank's business after the date on which the copy had been so prepared, a further certificate to that effect, each such certificate being dated and subscribed by the principal accountant or manager of the bank with his name and official title. 

According to section 4 of the Act, a certified copy of any entry in a banker's book shall in all legal proceedings be received as prima facie evidence of the existence of such entry, and shall be admitted as evidence of the matters, transactions and accounts therein recorded in every case where, and to the same extent as, the original entry itself is by law admissible, but not further or otherwise. 

This and other provisions of the said Act shall apply in relation to the register and other record maintained by a depository with respect to the securities holdings, transfer of securities, etc. in pursuance of the provisions of the Depositories Act as they apply to books of a bank. 

The text of the Banker's Books Evidence Act is set out below.

The Bankers' Books Evidence Act, 1891
(18 of 1891)

An Act to amend the Law of Evidence with respect to Bankers' Books. 

WHEREAS, it is expedient to amend the Law of Evidence with respect to Bankers' Books; It is hereby enacted as follows: 

1. Title and extent. 

	(1)
	This Act may be called The Bankers' Books Evidence Act, 1891. 

	(2)
	It extends to the whole of India except the State of Jammu and Kashmir. 


2. Definitions. In this Act, unless there is something repugnant in the subject or context 

	(1)
	"company" means any company as defined in section 3 of the Companies Act, 1956, and includes a foreign company within the meaning of section 591 of that Act; 

	(1A)
	"corporation" means any body corporate established by any law for the time being in force in India and includes the Reserve Bank of India, the State Bank of India and any subsidiary bank as defined in the State Bank of India (Subsidiary Banks) Act, 1959;

	(2)
	"bank" and "banker", mean 

	(a)
	any company or corporation carrying on the business of banking;

	(b)
	any partnership or individual to whose books the provisions of this Act shall have been extended as hereinafter provided;

	(c)
	any post office savings bank or money order office;

	(3)
	"bankers' books" include ledgers, day-books, cash-books, account-books and all other books used in the ordinary business of a bank;

	(4)
	"legal proceeding" means 

	(i)
	any proceeding or inquiry in which evidence is or may be given;

	(ii)
	an arbitration; and

	(iii)
	any investigation or inquiry under the Code of Criminal Procedure, 1973, or under any other law for the time being in force for the collection of evidence, conducted by a police officer or by any other person (not being a magistrate) authorised in this behalf by a magistrate or by any law for the time being in force;

	(5)
	"the Court" means the person or persons before whom a legal proceeding is held or taken;

	(6)
	"Judge" means a Judge of a High Court; 

	(7)
	"trial" means any hearing before the Court at which evidence is taken; and

	(8)
	"certified copy" means a copy of any entry in the books of a bank together with a certificate written at the foot of such copy that it is a true copy of such entry, that such entry is contained in one of the ordinary books of the bank and was made in the usual and ordinary course of business, and that such book is still in the custody of the bank and where the copy was obtained by a mechanical or other process which in itself ensured the accuracy of the copy, a further certificate to that effect, but where the book from which such copy was prepared has been destroyed in the usual course of the bank's business after the date on which the copy had been so prepared, a further certificate to that effect, each such certificate being dated and subscribed by the principal accountant or manager of the bank with his name and official title. 


3. Powers to extend provisions of Act. The State Government may from time to time, by notification in the Official Gazette, extend the provisions of this Act to the books of any partnership or individual carrying on business of bankers within the territories under its administration, and keeping a set of not less than three ordinary account-books namely, a cash-book, a day-book or journal, and a ledger, and may in like manner rescind any such notification. 

4. Mode of proof of entries in bankers' books. Subject to the provisions of this Act, a certified copy of any entry in a banker's book shall in all legal proceedings be received as prima facie evidence of the existence of such entry, and shall be admitted as evidence of the matters, transactions and accounts therein recorded in every case where, and to the same extent as, the original entry itself is now by law admissible, but not further or otherwise. 

5. Case in which officer of bank not compellable to produce books. No officer of a bank shall in any legal proceeding to which the bank is not a party be compellable to produce any banker's book the contents of which can be proved under this Act, or to appear as a witness to prove the matters, transactions and accounts therein recorded, unless by order of the Court or a Judge made for special cause. 

6. Inspection of books by order of Court or Judge. 

	(1)
	On the application of any party to a legal proceeding the Court or a Judge may order that such party be at liberty to inspect and take copies of any entries in a banker's book for any of the purposes of such proceeding, or may order the bank to prepare and produce, within a time to be specified in the order, certified copies of all such entries, accompanied by a further certificate that no other entries are to be found in the books of the bank relevant to the matters in issue in such proceeding, and such further certificate shall be dated and subscribed in manner hereinbefore directed in reference to certified copies. 

	(2)
	An order under this or the preceding section may be made either with or without summoning the bank and shall be served on the bank three clear days (exclusive of bank holidays) before the same is to be obeyed, unless the Court or Judge shall otherwise direct. 

	(3)
	The bank may at any time before the time limited for obedience to any such order as aforesaid either offer to produce their books at the trial or give notice of their intention to show cause against such order, and thereupon the same shall not be enforced without further order. 


7. Costs. 

	(1)
	The costs of any application to the Court or a Judge under or for the purposes of this Act and the costs of anything done or to be done under an order of the Court or a Judge made under or for the purposes of this Act shall be in the discretion of the Court or Judge, who may further order such costs or any part thereof to be paid to any party by the bank if they have been incurred in consequence of any fault or improper delay on the part of the bank. 

	(2)
	Any order made under this section for the payment of costs to or by a bank may be enforced as if the bank were a party to the proceeding. 

	(3)
	Any order under this section awarding costs may, on application to any Court of Civil Judicature designated in the order, be executed by such Court as if the order were a decree for money passed by itself:


Provided that nothing in this sub-section shall be construed to derogate from any power which the Court or Judge making the order may possess for the enforcement of its or his directions with respect to the payment of costs. 

8. Order of court to be construed to be order made by specified officer. In the application of sections 5, 6 and 7 to any investigation or inquiry referred to in sub-clause (iii) of clause (4) of section 2, the order of a Court or a Judge referred to in the said sections shall be construed as referring to an order made by an officer of a rank not lower than the rank of a Superintendent of Police as may be specified in this behalf by the appropriate Government. 

Explanation. In this section, "appropriate Government" means the Government by which the police officer or any other person conducting the investigation or inquiry is employed."

14. Can a letter of allotment be de-materialized?
Section 9 of the Depositories Act 1996 provides:

“All securities held by a depository shall be dematerilised and shall be in a fungible form.” What is dematerialised is a ‘security’, and not a certificate evidencing the security. The Depositories Act gives the investor an option. As regards the shares already issued and in existence, section 6 of the Depositories Act provides that any person who has entered into an agreement with the depository through a participant for availing of the depository service shall surrender the certificate of security, for which he seeks to avail the services of a depository, to the issuer in such manner as may be specified by the regulations, and thereupon the issuer shall cancel the certificate of security and substitute in its records the name of the depository as a registered owner in respect of that security and inform the depository accordingly. Consequent to the cancellation of the certificate, the depository shall, on receipt of the intimation thereof from the issuer, enter in its records the name of the beneficial owner of the securities.

However, what section 6 provides is an option to convert a security evidenced by physical certificate into a security in electronic form. The Act does not make it mandatory to issue security certificate in the first instance and then convert the security into electronic form. 

On the contrary, as regards securities acquired by a person through an allotment in a new issue, section 8 of the Act provides that every person subscribing to securities offered by an issuer shall have the option either to receive the security certificate or hold securities with a depository. Where a person opts to hold a security with a depository, the issuer shall inform such depository of the details of allotment of the security, and on receipt of such information the depository shall enter in its records the name of the allottee as the beneficial owner of that security.

Section 2(46) of the Companies Act defines the word ‘share’ as a share in the share capital of a company and includes stock. But the real meaning of ‘share’ has been explained by courts in several cases. A share is an intangible (something that does not exist as a physical thing but is still valuable) and invisible (that cannot be seen) thing; the certificate of a share is not a share, but evidence of it. A share is the interest of a shareholder in the company measured by a sum of money, for the purpose of liability in the first place, and of interest in the second, but also consisting of a series of mutual covenants entered into by all the shareholders inter se. The contract contained in the articles of association is one of the original incidents of the share. A share is not a sum of money but an interest measured by a sum of money and made up of various rights contained in the contract.[3] It is well established that shares are simply bundles of intangible rights against the company which issued them. Shares certificates are valuable property in themselves – they are just evidence of the true property, which are the proportionate interests of the shareholders in the ownership of the company.[4]
It is clear from the provisions of the Depositories Act that what is dematerialised is a security and not the certificate of a security or any document evidencing a document. There is a difference between a security and a certificate of a security. Had the two terms been used to refer to one and the same thing and interchangeably, then that would mean that when the certificate of a share is cancelled and extinguished on dematerialisation of the security, the security would get extinguished. Allotment letter (and a share certificate as well) is not a security; it is a document evidencing a security. 

The word ‘securities’ is defined in Securities Contracts (Regulation) Act, 1956 (SCRA) and section 2(45AA) of the Companies Act adopts that definition. That is an inclusive definition. That definition includes shares. That definition nowhere states or implies that a security means the certificate (or any other document) evidencing a security. As a matter of fact, section 2A of the SCRA adopts the definitions given in the Companies Act in respect of the words and expressions used but not defined in SCRA. Therefore, the definition of ‘share’ as given in the Companies Act has to be applied to the share under SCRA. 

The definition of ‘security’ does not contemplate the certificate of a security; it contemplates a share as a security. Likewise, the Depositories Act does not contemplate dematerialisation of a share certificate; it contemplates dematerialisation of a share evidenced by the certificate. The purpose of dematerialisation is to eliminate a security certificate, not the security itself. Even without a document evidencing a security, the security exists. Even if a security certificate is lost or destroyed, the security evidenced by the certificate exists. Even if a certificate is not issued, the security exists. What is fungible is a share, not the share certificate. The same is true about allotment letter. Thus, the question allotment letter is a security or not (for the purposes of the Act) is redundant. The question that should be addressed is whether a share allotted and evidenced by the allotment letter is a security or not. If the answer is yes, it can be dematerialisation at any stage after it comes into existence, i.e. on allotment.

There are two judgments of the Supreme Court holding that a share comes into existence and acquires the character of goods only on allotment. In Sri Gopal Jalan & Co v Calcutta Stock Exchange Association Ltd[5], the Supreme Court said: "It is beyond doubt from the authorities to which we have earlier referred and there are many more which could be cited to show the same position that in company law 'allotment' means the appropriation out of the previously unappropriated capital of a company of a certain number of shares to a person. Till such allotment the shares do not exist as such. It is on allotment in this sense that the shares come into existence.” [6]
15. Stamp duty on allotment letter and share certificate
Every share certificate must bear requisite stamp duty as per the Stamp Act of the State/Union Territory having regard to the place from which the certificate is issued. This is laid down in section 3 of the Indian Stamp Act, 1899 which is adopted by the State Stamp Acts. According to this section, as enacted by a State Stamp Act, every instrument mentioned in Schedule I of the Act, which is executed in the State is chargeable with duty of the amount indicated in that Schedule. Moreover, by clause (b) of section 3, every instrument mentioned in the said Schedule I, which is executed out of the State and which relates to any property situated outside the State, or to any matter or thing done or to be done in the State, is chargeable with duty of the amount indicated in the Schedule to the Stamp Act of that State, namely the State in which the document has been received although executed outside that State. In this latter case, in terms of section 19(a), the amount of duty chargeable on such instrument shall be the amount of duty chargeable under Schedule I of the Stamp Act (of the State in which the document is received) on a document of the like description executed in that State less the amount of duty, if any, already paid under any law in force in India (except the State of Jammu and Kashmir) on such instrument when it was executed. 

It should be noted that in terms of section 3(b) read with section 19 and clause (b) of the proviso to section 32(3) of the State Stamp Act (e.g., Bombay Stamp Act) the liability to pay the differential duty as aforesaid has been cast upon the person receiving the document which has been executed outside the State but received in that State and such differential duty has to be paid within three months from the date on which it was received in such a State.

By virtue of section 10 of the Indian Stamp Act, which is adopted almost verbatim by the State Stamp Acts, except as otherwise expressly provided in the Act, all duties with which any instruments are chargeable shall be paid, and such payment shall be indicated on such instruments by means of stamps (a) according to the provisions of the Act, or (b) when no such provision is applicable thereto, as the State Government may, by rules, direct. The rules so made may, among other matters, regulate, in the case of each kind of document, the description of stamps which may be used and, in the case of instruments of stamps with impressed stamps, the number of stamps which may be used.

The amount of duty payable on share certificate shall be determined with reference to the rate indicated in the relevant article specified in the Schedule to the Stamp Act. For instance, in Schedule I to the Bombay Stamp Act, 1958, article 17 prescribes the rate of stamp duty payable on share certificate. It reads as follows:

	17.

	Certificate or other document, evidencing the right or title of the holder thereof, or any other person either to any shares, scrip or stock in or of, any incorporated company or other body corporate, or to become proprietor of share, scrip or stock, in or of any such company or body [See also Letter of Allotment of Shares (Article 37)].



	
	One rupee for every one thousand rupees or a part thereof of the value of the shares, scrip or stock.


Under the Stamp Act, stamp duty is payable on an “instrument”. It is well known that the Stamp Act is concerned with documents and instruments only[7]. In Li Taka Pharmaceuticals Ltd. v State of Maharashtra[8], the Bombay High Court held: In IRC v G. Angus and Co.[9] with regard to section 70 of the Stamp Act, 1870, the court observed that the first thing to be noticed is, that the thing which is made liable to the duty is an "instrument". If a contract of purchase and sale, or a conveyance by way of purchase and sale, can be, or is, carried out without an instrument, the case is not within the section, and no tax is imposed. It is not the transaction of purchase and sale which is struck at; it is the instrument whereby the purchase and sale are effected which is struck at. The court further observed that it is the instrument whereby any property upon the sale thereof is legally or equitably transferred and the taxation is confined to the instrument whereby the property is transferred.

Section 3 of the Bombay Stamp Act, for example, provides that “the following instruments shall be chargeable with duty of the amount in Schedule I ….” It is well established that stamp duty under the Stamp Act is payable on “instruments” and not on transactions comprised in the instruments. A share certificate is an instrument. When shares are issued in physical form, it is chargeable with duty under the Stamp Act of the State in which the share certificate is issued, because it comes into existence as an instrument chargeable with duty. But if no share certificate is issued as in the case of dematerialised share, there is no instrument; hence no stamp duty is chargeable. The same reasoning holds good in the case of a letter of allotment. If no letter of allotment is issued, there is no stamp duty payable. It should be noted that neither the Companies Act nor the Stamp Act makes it mandatory to issue a share certificate or an allotment letter. As a matter of fact, in the case of shares in dematerialised form there is no question of any document evidencing the security, and, as noted above, shares can be dematerialised even at the stage of their birth, i.e. allotment. That is the mandate of the law, i.e. the Depositories Act. Non-payment of stamp duty in such a case is not evasion of duty since the Act contemplates issue of securities in a fungible form at the origin.

If a company decides to issue a letter of allotment, can it dematerialise the shares comprised in it without going in for issue of share certificate? The answer has to be in the affirmative. The Companies Act (section 113) allows 3 months time for ‘delivery’ of share certificate. Therefore, if a company dematerialises the shares comprised in a letter of allotment within 3 months after allotment, there is no need for issue of share certificate and hence there is no question of payment of stamp duty payable on share certificate.

The difficulty, however, arises in view of section 8A, inserted in the Indian Stamp Act, 1899, initially by the Depositories Act and later substituted by section 118 of the Finance Act, 2000 under the heading "Securities not liable to stamp duty". This section has an overriding effect vide the non-obstante clause "Notwithstanding anything contained in this Act". The section deals with the stamp duty chargeable on the securities as well as transfer thereof issued or transferred in pursuance of the provisions of the Depositories Act.

It was stated in the Press Release, dated 21 September, 1995: "In respect of Stamp Act, in particular, the changes are intended to exempt all transactions taking place in the depository mode from payments of stamp duty. Transactions involving investors of existing share certificates opting to join the depository system as well as those opting to move away from the depository mode by seeking issue of certificates will also be exempted from payment of stamp duty."

Under the Stamp Acts of the States, every share certificate shall bear requisite stamp duty as per the Stamp Act of the State/Union Territory having regard to the place from where the certificate is issued. The amount of duty payable on a share certificate is determined as per the rate prescribed under the Stamp Act of the concerned State or Union Territory. With the Depositories Act, there is no change in the law with respect to the stamp duty payable on the share certificate when a company issues shares and consequently gives the holders thereof certificates for the first time. 

Section 8A, of the Indian Stamp Act, 1899, provides in its clause (a) that "an issuer, by the issue of securities to one or more depositories shall, in respect of such issue, be chargeable with duty on the total amount of security issued by it and such securities need not be stamped". This provision seeks to charge duty on the total amount of the securities issued to the depository to be paid by the company. The expression "total amount" is not defined. It perhaps means the amount or value for which the shares have been issued, e.g., where shares have been issued at a premium, the issue price (inclusive of the premium). There is no Article in the Schedule to the Act prescribing the rate of duty.

The words "such securities need not be stamped" do not mean that the shares issued to the depository (pursuant to section 8 of the Depositories Act) shall not be liable to suffer the stamp duty. It only means that the instrument relating to such securities need not be stamped (since there would be no instrument, i.e., certificate of shares issued to the depository). "Chargeability" of duty is different from stamping of an instrument. (For the definition of "Chargeable", see section 2(6) of the Indian Stamp Act).

16. Rules and Regulations notified related to Depositories System
Central Government has notified the following Rules relevant to the Depositories system:

	(i)
	Depositories (Procedure for holding inquiry and imposing penalties by Adjudicating Officer) Rules, 2005;

	(ii)
	Depositories (Appeal to Securities Appellate Tribunal) Rules, 2000.


SEBI has notified the following Regulations:

	(i)
	SEBI (Custodian of Securities) Regulations, 1996;

	(ii)
	SEBI (Depositories and Participants) Regulations, 1996.


[For text of Rules and Regulations, refer to the CD enclosed free with this book.]
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