MERGERS AND ACQUISITIONS- GROWTH DRIVERS OF CORPORATE SECTOR


Mergers and acquisitions are strategic tools in the hands of management to achieve greater efficiency by exploiting synergies and growth opportunities. Mergers are motivated by desire to grow inorganically at a fast pace, quickly grab market share and achieve economies of scale.



Mergers mean the fusion or absorption of one thing in to another. It is an arrangement where by two or more existing companies combine in to one company. The transferor company merges its identity in to the transferring company by transfer of its business. The shareholders of the transferor company receive shares in the merged company in exchange for the shares held by them in the transferor company as per the agreed exchange ratio.
Benefits
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Types of Mergers
	Co generic
	Conglomerate

	Horizontal: Merger of firms engaged in the same line of business. E.g. Exxon and Mobil, Ford and Volvo, Volkswagen and Rolls Royce and Lamborghini
	Merger of firms engaged in unrelated lines of activity. E.g. BankCorp of America- Hughes Electronics, Phillip Morris-Kraft, Pepsico- Pizza Hut, Proctor and Gamble and Clorox,

	Vertical: Merger of firms engaged at different stage of production in an industry. E.g. Ford- Bendix, Time Warner-TBS


Preliminary Steps in Mergers





Legal Framework- Company Law



Section 391 to 394 of the Companies Act, 1956 contains major provisions for amalgamations and acquisitions. The normal steps involved are:

1. Examination of the object clause of the Memorandum of Association (MOA): MOA should permit to amalgamate. If it doesn’t permit, amend the object clause of MOA.
2. Approval of the Scheme by the Board of Directors: Board Meeting to approve draft scheme of amalgamation, authorize filing of application to the court for directions to convene a general meeting and for filing of petition for confirmation of the scheme.

3. Application to court for directions: Applications to high court for directions to convene general meeting and petition for approval of scheme of amalgamation. Application should be accompanied by a certified copy of MOA &AOA of both the companies and latest audited accounts of Transferee Company.
4. Copy of application made to the High court shall be submitted to Regional Director of the concerned region.
5. High court directions for convening general meeting: The High Court shall pass the necessary order which shall include: Time and Place of the meeting, Chairman of the meeting, fixing the quorum, procedure to be followed in the meeting for voting by proxy, Advertisement of notice of the meeting, Time limit for the chairman to submit the report to the court regarding the result of the meeting. 
6. Dispatch of Notice to shareholders and creditors:  
7. Advertisement of Notice of the meeting in English and other languages as directed by the court.
8. Notice to Stock Exchange.
9. Filing of affidavit for the compliance by the chairman of the meeting (not less than 7days before the meeting).

10. Holding of general meeting as directed by the court: The scheme of amalgamation should be approved by the 3/4th majority.
11. The chairman of the meeting shall report the result of the meeting to the court within the time fixed by the judge or with in 7 days as the case may be. A copy of proceedings of the meeting shall send to the concerned stock exchange.

12. Filing of Resolution with the Registrar of Companies.

13. Petition to High court for approval of scheme (form 40 of the Court Rules).
14. Sanction of the Scheme of Amalgamation by the court.

15. A scheme sanctioned by the court is an instrument liable to stamp duty.

16. A certified true copy of court’s order shall be filed with ROC with in 30 days of order.
17. Annexation of the copy of court order to every copy of Memorandum of Association.

18. The books and accounts of the transferor company are to be preserved and not to be disposed of without the prior permission of the Central government.

DUE DILIGENCE –“a forward looking process to understand how to create value 




through an acquisition”
· A review of the targeted company’s assets and performance history- before the purchase, to verify the company’s stand-alone value and unmask problems that could jeopardize the outcome.

It involves the review of the following:
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Financing M&A
Various methods of financing M&A deal:
· Cash: A cash deal would make more sense during a downward trend in the interest rates. Another advantage of using cash for an acquisition is that there tends to lesser chances of EPS dilution for the acquiring company. But a caveat in using cash is that it places constraints on the cash flow of the company.

· Leveraged buyouts: Funds may be borrowed from a bank, or raised by issue of bonds. Alternatively, the acquirer's stock may be offered as consideration. Acquisitions financed through debt are known as leveraged buyouts, and the debt will often be moved down onto the balance sheet of the acquired company.

· Hybrids: An acquisition can involve a combination of cash and debt, or a combination of cash and stock of the purchasing entity.
Some Issues
YOU TELECOM INDIA P.LTD. In re (2008)
Companies Act, 1956- section 391-394-Scheme of amalgamation-Increase in the authorised capital of the Transferee Company-Whether additional registration fee under the Act to be paid-whether separate procedure to change the name to be followed-Held, No
Reasons: The notice furnished to the ROC of the scheme as sanctioned would constitute substantial compliance with the provisions of Sec.21 of the act. The authorised capital of the transferee company was an amalgam of the authorised share capital of the transferor and transferee companies up on which the requisite fees had already been paid and so there was no occasion for the payment of a separate set of fees. 
DELTA DISTILLERIES LTD.  v. SHAW WALLACE & CO.LTD. & ORS (2008) 83CLA S (Bom)

Section 394 of the Companies Act, 1956 read with the Arbitration and Conciliation Act, 1996- S was one of the claimants to an arbitration reference- S merged wit M and later M merged with U – U sought to be substituted in the place of S in the arbitration proceedings which were allowed by the arbitrator – whether substitution is valid- Held, Yes 

Reasons: The interest of the second claimant to the arbitral proceedings has devolved upon the third respondent in pursuance of the order passed by the court sanctioning the two schemes of amalgamation under sec.391 and 394 of the act. The arbitrator was within the exercise of jurisdiction in permitting the third respondent as the successor entity to be brought on the record as a result of the event that had been taken place after the statement of claim was filed. There is, therefore no merit in the challenge. The petition is dismissed. 
BRIJ MOHAN GROVER v. O.L, HIGH COURT OF BOMBAY (2008) 81 SCL 334 (BOM)
Companies Act, 1956-section 391 and 392 – Scheme of arrangement- company under liquidation- Petitioner proposes a scheme of revival- workers union made certain modifications to the scheme-petitioner objected to the modification- whether scheme as modified to be sanctioned- Held, Yes

Reasons: Here the workers dues remained unpaid. And the scheme, as modified by the workers was clearly equal to, in two respects and more advantageous to all parties in several other aspects, than the scheme as proposed by the petitioner. The scheme as such had been put up by the workers, who were creditors and, therefore, persons entitled to propose a scheme under section 391 and also persons interested within the meaning of sec.392. 
ASHOK ORGANIC INDUSTRIES LTD., IN re (2008) 144Comp Cas (Bom)
Section 391-394 of the companies Act 1956 read with Section 32 of the SICA- Revival Scheme pending before BIFR- Company presented a scheme of arrangement before the High court – Whether High Court has jurisdiction- Held, No

Reasons: Once the 1985 Act is held to be a complete code, there is no question of determining whether any particular types of scheme were available under section 391and 394 but not under the 1985 Act. Until the mandatory and complete process under the 1985 Act is exhausted, no other authority or court would have jurisdiction to pass order in respect of the sick industrial Company.
KRISHNA TEXPORT INDUSTRIES LTD. v. DCM LTD (2008) 144 Comp Cas 113(Delhi)
Companies Act, 1956-Sec.391(6)- Court’s power to stay proceedings- whether court has power to stay proceedings initiated for the offence of cheque dishonour- Held, No 

Reason: Criminal proceedings against the company or its directors cannot be quashed by the company court. 

Post Merger Integration Process- Key Issues

· Seamless operation is critical to ensure that the operations of both the acquired company and acquirer continue with minimal disruption. This may appear axiomatic, but it is a frequently neglected facet of the M&A exercise. A vital step in achieving seamless operations is to choose well in advance a senior management team for the combined entity. 
· Culture integration and harmony becomes imperative. The early appointment of a senior management has the additional virtue of enabling the merged entity to deal more effectively with the inevitable cultural traumas and mismatches that arise and flag possible points of conflict early. This is the single-biggest issue that merging companies face—especially in India where family-run businesses has top managements that typically have close personal equations with promoters. Frictions are inevitable when legacy management systems merge with corporations run by professional managers. Since employees are the biggest assets of a company, prudent and sensitive management of the culture issue through well-crafted communication to internal and external stakeholders considerably improves the chances of success. In circumstances where companies with widely differing cultures merge, it makes sense to consider cultures amalgamations on their own merits rather than forcibly welding one on another.
· Corporate planning is crucial. The management has to set out clearly the value they expect to gain from the new entity in quantitative and qualitative terms. This includes top-line value (revenue growth) and bottom-line value (cost reductions and savings) as well as R&D and quality improvement of products.
· Achieving synergy in operation is contingent on how efficiently processes are in place. The right approach is to clearly document the synergy opportunities and set out clear milestones of what needs to be achieved. In the bid to extract value from the merger, it is often a good idea to consider synergy realization on its own merit rather than to focus on integration

· Last but not the least is strategy vision. The top management has to restructure the merged entity to fit a larger strategic goal. Besides the longer-term benefits, it’s also important in the post-integration phase to guide the overall effort. There are instances where synergy benefits are not targeted in all areas since they conflict with the overall direction that the combined entity sets for itself.

INDIAN SCENARIO
INDIAN CORPORATE SECTOR
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Indian companies today need to walk the tight rope between delivering value to the shareholders and trying to grow rapidly in a risky and uncertain environment. India has finalised overseas mergers and acquisitions worth $26bn till September 2008, not withstanding a sluggish domestic economy and global meltdown.
IPCL-RELIANCE

The IPCL is a subsidiary of RIL in which RIL holds 46.64% stake. The IPCL’s merger with RIL is a vertical consolidation of Rs.50, 000 crore petrochemicals. The merger will benefit both the companies in terms of efficiency in marketing and raw material sourcing. In addition, the integration will combine strengths of RIL and IPCL to build a US$ 3 billion petrochemical complex of two million tonne per annum at Jamnagar in Gujarat. The Project is expected to go on stream by 2010-11 and enhance capacity to 18 million tones by 2010.

Major M&As clinched by Indian firms in the Past Nine Months include
· Citi Group’s captive Business process Out sourcing arm Citi Group Global Services (CGSC) for $505mn by TATA CONSULTANCY SERVICES.
· ONGC Videsh Ltd., the overseas arm of the state run Oil and Natural Gas Corp Ltd. Acquired Britain’s Imperial Energy PIC.

· HDFC Bank Ltd. Acquired Centurion Bank of Punjab. 
Indian markets have witnessed burgeoning trend in mergers which may be due to business Consolidation by large industrial houses, consolidation of business by multinationals operating in India, increasing competition against imports and acquisition activities. Therefore, it is ripe time for business houses and corporate to watch the Indian market, and grab the opportunity.
Recent Acquisitions
	Target company Name
	Acquirer company Name
	Date of Deal

	Zygo corp(ZIGO)
	Electro scientific Industries Inc(ESIO)
	16 October 2008

	ABIC Biological Laboratories Teva Ltd
	Phibro Animal Health Corp
	16 October 2008

	Electro-Module Inc
	Microsemi Corp (MSCC)
	16 October 2008

	ACS communication Inc
	Black Box Corp(BBOX)
	16 October 2008

	Assia pharmaceuticals Ltd
	Phibro Animal Health Corp
	16 October 2008

	Audit Control & Expertise Global(UK) Ltd.
	Financial Technologies (India) Ltd.
	15 October 2008

	NetEffect Inc
	Intel Corp(INTC)
	15 October 2008

	Mining People International Pty Ltd.
	Total staffing Solutions Ltd.
	14 October 2008

	Lavasa Corp Ltd
	Bank of India
	14 October 2008

	Elisa Oyj 
	Varma Mutual
	14 October 2008

	TMB Asset Management Co.Ltd.
	TMB Bank PCL
	14 October 2008

	Managed Object Solutions Inc
	Novell Inc(NOVL)
	14 October 2008


With globalization of the economies, entry barriers are being reduced and markets are consolidating into fewer and larger entities. “Corporate strategy is what makes the corporate whole add-up to more than the sum of its business parts.” Acquisitions, mergers and amalgamations have become strategic devices in the hands of more and more firms not only to stay in competition but also to extend their dominance.
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