The incorporation of a Company is governed by the Companies Act 1956. The Companies Act is an Act to consolidate and amend the law relating to companies and certain other associations. It extends to the whole of India
PRIVATE COMPANY / PUBLIC COMPANY 

Private company means a company which has a minimum paid-up capital of one lakh rupees or such higher paid-up capital as may be prescribed, and by its articles, 

(a) restricts the rights to transfer its shares, if any; 

(b) limits the number of its members to fifty not including- 

(i) persons who are in the employment of the company, and 

(ii) persons who, having been formerly in the employment of the company, were members of the company while in that employment and have continued to be members after the employment ceased; and 

(c) prohibits any invitation to the public to subscribe for any shares in, or debentures of, the company ; 

(d) prohibits any invitation or acceptance of deposits from persons other than its member, directors or their relatives; 

Provided that where two or more persons hold one or more shares in a company jointly, they shall, for the purposes of this definitions, be treated as a single member; 

Public company means a company which - 

(a) is not a private company; 

(b) has a minimum paid-up capital of five lakh rupees or such higher paid-up capital, as may be prescribed; 

(c) is a private company which is a subsidiary of a company which is not a private company. 

· Every private company, existing on the commencement of the Companies (Amendment) Act, 2000, with a paid-up capital of less than one lakh rupees, shall, within a period of two years from such commencement, enhance its paid-capital to one lakh rupees. 

· Every private company, existing on the commencement of the Companies (Amendment) Act, 2000, with a paid-up capital of less than five lakh rupees, shall, within a period of two years from such commencement, enhance its paid-capital to five lakh rupees. 

· Where a private company or a public company fails to enhance its paid-up capital in the manner specified in sub-section (3) or sub-section (4), such company shall be deemed to be a defunct company within the meaning of section 560 and its name shall be struck off from the register by the Registrar. 

· A company registered under section 25 before or after the commencement of Companies (Amendment) Act, 2000 shall not be required to have minimum paid-up capital specified in this section.

FORMATION OF A PRIVATE LIMITED COMPANY 
A private Company can be formed either by 

i. incorporation of a new company for doing a new business , or

ii. conversion of existing business of a sole proprietory concern or partnership firm into a company.

A sole proprietory or partnership business can be converted into a company in any of the following ways: 

1. By outright sale of the business as a going concern. It may be a block sale where the following takes over all the assets and liabilities of the firm or it may be partial take over of certain assets and liabilities. The consideration may be based on itemized sale or it may be on slump sale basis. 

2. A company becoming a partner of the firm which will be dissolved thereafter by making partners of the firms the only shareholders of the newly incorporated company for which the following steps should be taken:
(i) Form a private company as per the procedure.
(ii) The proprietor of the existing business alongwith some other persons (generally, family members and friends) or the partners of the existing firms, are the subscribers to the Company Memorandum of Association
(iii) Make the newly formed company a partner with the sole-proprietor or the partners of the existing business. For this purpose a fresh partnership deed is to be executed.
(iv) Make a provision in the new partnership deed for the transfer of all assets and liabilities of the firm to any one of the partners who will pay off to the other partners.
(v) Dissolve the partnership with the whole business going to the company as the sole continuing partner.
(vi) Every other partner of the firm (or the proprietor) gets shares in the company in lieu of his interest in the firm on dissolution. 

  

NAME
The name of a corporation is the symbol of its personal existence. Any suitable name may be selected subject, however, to the following instructions: 

i. No company can be registered with a name which in the opinion of the Central Government is undesirable.

ii. The name of the company should not be identical with or should not too nearly resemble, the name of another registered company, for such name may be declared undesirable by the Central Government.

iii. Whatever be the name of the company if the liability of the members is limited the last word of the name must be ‘Limited’ and in the case of a private company ‘Private Limited’

iv. Name of the Company must be printed on the outside of every place where the business of the company is carried on. Such name including the address of the registered office, must also be mentioned on all business letters and other official publications, on all negotiable instruments issued or endorsed by the company and on all other orders, receipts, etc.


Application for Availability of Name 

· The promoters should select three to five alternative names, quite distinct from each other.

· The names should suggest, as far as possible, the main objects of the proposed company.

· The names should not too closely resemble with the name of any other registered company.

· The official guidelines issued by the Central Government should be followed while selecting the names. Besides, the names so selected should not violate the provisions of the Emblems and Names (Prevention of Improper Use) Act, 1950.

· The Deptt. Of Company Affairs has advised the ROCs to make arrangements for allowing the promoters and their representatives to ascertain the availability of proposed names. This will ensure that the names applied for would be made available promptly when an application for this purpose is made subsequently by the promoters

· Apply in form 1-A to the Registrar of Companies have jurisdiction alongwith a filing fee of Rs. 500, to ascertain which of the selected names is available .The fee can be deposited in cash at the counter of the office of the Registrar or by postal order.

Company to be Registered within 6 Months of Approval of the Name 

· After scrutiny of the application for availability of name and finding no objection to the proposed name, the Register of Companies informs the promoters to the incorporation of company by that name within 7 days of receipt of application. 

· The promoters should complete all other formalities for registration within 6 months from the date of approval of name by Registrar. 

· Various documents required for the registration of company must be filed sufficiently well before the period of six months so that the company obtains the certificate of incorporation on a date which is within 6 months of approval of name, after these documents are vetted by ROC.

· If, for any reason the formalities cannot be completed, the promoters should apply for revalidation of name by filling Form 1A afresh alongwith a request letter on plain paper stating the reason together with a fee of Rs. 500 giving complete reference to the letter of the Registrar.

· If none of the names suggested is available, the promoters should apply again selecting fresh names, or removing the objections raised, within a period of one month from the date of the letter. 

· If no action is taken within this period, on the rejection of the name, name availability application is to be made afresh alongwith a fee of Rs. 500 .

The promoters may, however, make representation the Registrar’s refusal to the following authorities:
DOCUMENTS REQUIRED FOR INCORPORATION 

After obtaining Registrar’s approval for the company’s name, the promoters should prepare the following documents, in the prescribed manner and form: 

i. Memorandum of Association

ii. Articles of Association

iii. Prospectus /Statement in lieu of prospectus is not requires in case of a private company

iv. Copy of import agreements.

v. Statutory declaration in Form I

vi. Copy of Letter of Register indicating approval of name.

vii. Power of Attorney.

viii. Notice of situation of registered office (in Form 18) and particulars of Directors (in Form 32).

These two forms can be field either at the time of incorporation or within 30 days form the date of incorporation. 

· The documents should be duly executed signed and stamped from the date of approval of name by the Registrar. 

· It is to be ensured that subscribers to the Memorandum and Articles of Association of the proposed company are same as the promoters whose names are appearing in the application for availability of name. In the case of a change, the changed subscribers will be asked to make a fresh application for availability of name. The ROC may allow the same name, if available after six month from the date when the name was allowed to the original promoter

MEMORANDUM OF ASSOCIATION

Meaning and Purpose of Memorandum 

An important step in the formation of a company is to prepare a document called memorandum of association. It is the charter of the company and is very important document as it contains the basic conditions on which the company is incorporated. 

The Memorandum contains the name, registered office, main and other objects of the company, liability of the members and the authorized capital of the company. The main purpose of the memorandum is to limit the scope of activities and powers of the company. Thus, any act outside the memorandum is ultra vires the company. Such an act is not enforceable and directors involve personal liability for it. 

Requirements with respect to Memorandum. 
(1) The memorandum of every company shall state - 

(a) the name of the company with "Limited" as the last word of the name in the case of a public limited company, and with "Private Limited" as the last words of the name in the case of a private limited company; 

(b) the State in which the registered office of the company is to be situated; 

(c) in the case of a company in existence immediately before the commencement of the Companies (Amendment) Act, 1965, (31 of 1965) the objects of the company; 

(d) in the case of a company formed after such commencement, - 

(i) the main objects of the company to be pursued by the company on its incorporation and objects incidental or ancillary to the attainment of the main objects; 

(ii) other objects of the company not included in sub-clause (i); and 

(e) in the case of companies (other than trading corporations), with objects not confined to one State, the States to whose territories the objects extend. 

(2) The memorandum of a company limited by shares or by guarantee shall also state that the liability of its members is limited. 

(3) The memorandum of a company limited by guarantee shall also state that each member undertakes to contribute to the assets of the company in the event of its being wound up while he is a member or within one year after he ceases to be a member, for payment of the debts and liabilities of the company, or of such debts and liabilities of the company as may have been contracted before he ceases to be a member, as the case may be, and of the costs, charges and expenses of winding up, and for adjustment of the rights of the contributories among themselves, such amount as may be required, not exceeding a specified amount. 

(4) In the case of a company having a share capital - 

(a) unless the company is an unlimited company, the memorandum shall also state the amount of share capital with which the company is to be registered and the division thereof into shares of a fixed amount; 

(b) no subscriber of the memorandum shall take less than one share; and 

(c) each subscriber of the memorandum shall write opposite to his name the number of shares he takes. 
Obtain Registrar’s Guidance
The company Law Board in its Circular No. 128/ HCC/64 dated 27-7-1964 has directed that the Registrars should to the extent possible offers their help and advise to those who may approach them in drawing up the Memorandum and Articles. This is specifically desirable in case where promoters have no prior experience of company promotion. 
Stamp duty
The Memorandum of Association and Articles of Association are required to be stamped adequately in the prescribed manner and mode. Rules 10 and 39 of Schedule I of the Indian Stamp Act, prescribe the rates of stamp duty payable on the Memorandum of Association and Articles of Association. The different States prescribe different rates of stamp duty applicable to the companies incorporated in their respective territories. 

Stamp duty should be paid either by affixing adhesive stamps or by using non-judicial papers or otherwise as may be prescribed by the States concerned. Unless it is provided otherwise; adhesive stamps are generally used. 

Execution of Memorandum of Association 

· One copy of the Memorandum of Association is to be executed by the subscribers. 

· The minimum number of subscribers who can execute the memorandum is two in the case of a private company. Each one of the subscribers must take atleast one share.

· While executing the Memorandum of Association the subscribers are required to write the following particulars in their own handwriting.

i. Name

ii. Father’s /Husband’s name

iii. Address

iv. Description indication the occupation of the subscribers

v. Number of shares subscribed by them in words as well as in figures

vi. Signatures

vii. Date

· Generally speaking the memorandum should be signed by the subscribers. However, in certain cases it becomes difficult for the subscribers to sign the memorandum or any amendments thereto. This may happen where the subscribers to the memorandum are foreign parties who may be collaborating with Indian promoters. 

· The Department of company Affairs has clarified that in such cases the memorandum be signed by an agent if authorized by a power of attorney to do so. When an executant is an illiterate person, he should annexe his thump impression or mark, which should be described as such by the person writing for him.


Witnesses 

The execution of the Memorandum of Association is required to be witnessed. One person can witness the signatures of all the subscribers. None of the subscriber can be a witness. The witness (es) is/are required to give the following particulars in his/their own hand: 

i. Signature

ii. Name

iii. Father’s /Husband Name

iv. Descriptions indicating occupation

v. Address

vi. Date


The date of signing should be the date on which the memorandum is stamped or any date after that. It should not be any date prior to stamping.

For specimen Memorandum of Association please refer to Chapter 4 

	ARTICLES OF ASSOCIATION 

Meaning and purpose of Articles
Articles of Association of the company contain rules, regulation and bye-laws for the general management of the company .It is compulsory to get the articles of associations registered along with the memorandum of association in case of a private company.
The articles of association constitute a contract between the company and its members and the members inter se. The Articles are subordinate to the Memorandum of Association. Therefore, the Articles should not contain any regulation, which is contrary to provisions of the Memorandum or the Companies Act. The Articles are binding on the members in relation to the company as well as on the company in its relation to members. However, this does not constitute a contract between the company and a third person

The articles of private company having share capital must specify the following conditions: 

a. The right to transfer shares shall be restricted according to Articles

b. The maximum number of members shall be 50;

c. The invitation to public to subscribe shares and debentures shall be prohibited.


In the case of a private company not having share capital the articles should contains provisions relating to matters specified in (b) and (c) above only. 

Like the Memorandum of Association, the Articles should also be: 

i. Printed.

ii. Divided into paragraphs numbered consecutively

iii. Signed

iv. Witnessed, and

v. Stamped


Further, following points should be kept in view while drafting the Articles of Association of a Private Company--- 

· A private company, which is not, a subsidiary of a public company can provide for disqualification of directors on any grounds in addition to those, specified Section 274(1).

· A private company cannot issue share warrants to the bearer.

· A private company which is not a subsidiary of a public company may (notwithstanding the provision of Section 171) by its Articles provide-

a. Its own regulation as regards the length of period of notice for calling meetings

b. What the notice should contain and to whom it should be given;

c. Its own rules as to quorum chairman, proxies, method of voting on demand for poll, right to poll etc.

· For computer printed Articles of Association, refer to para ‘ format and printing’ under heading Memorandum of Association.


Obtain Guidance of the Registrar
Before the Articles are presented to the Registrar for registration it is advisable to submit the draft memorandum and articles of the proposed company to the Registrar for his scrutiny and approval. 

Execution of Articles of Association
The subscribers of the Memorandum of Association should also execute the Articles of Association giving the following particulars, namely 

i. Name

ii. Father’s /Husband Name

iii. Address.

iv. Description including occupation

v. Signature

vi. Date


Witnesses
The execution of the Articles of Association is required to be witnessed. One person can witness the signatures of all the subscribers. None of the subscriber can be a witness. The witnesses is/are required to give the following particulars in his/their own hand: 

i. Signature

ii. Name

iii. Father’s /Husband Name

iv. Descriptions indicating occupation

v. Address

vi. Date


The date of signing should be the date on which the Articles is stamped or any date after that. It should not be any date prior to stamping. 

The date of signing should not be a date prior to the date of stamping. 

	 


REGISTRATION OF COMPANY AND ISSUE OF CAPITAL 

Registering Authorities
The list of the offices of the Registrar of the Companies is given below

Documents of Registration
After completion of the preliminaries as enumerated, the following documents are required to be filed with the Registrar of Companies of the State in which the company is proposed to be incorporated.
(1) Memorandum of Association (duly stamped) and a duplicate thereof.

(2) Articles of Association (duly stamped) and a duplicate thereof

(3) The agreement, if any, which the company proposes to enter into with any individual for appointments as its managing or whole time director or manager.

(4) A copy of the agreement, if any, referred to in the articles 

(5) A power of Attorney, if any (with prescribed stamps)

(6) A copy of the letter of the Registrar of Companies intimating the availability of the proper name

(7) Form No.1 (with prescribed stamps)

(8) Form No.18, if desired

(9) Form No. 32 (in duplicate), if desired

(10) Documents evidencing payment of prescribed registration and filing fee, i.e. a bank draft or a treasury challan.

(11) The promoters, as being the subscribers to the Memorandum and Articles should be the same person whose names are appearing in the original application for availability of name (Form 1A). If the names have changed, ROC will not register the company until and unless, the name is got re-validated with the new subscribers as applicants, by paying another fee of Rs. 500. 

Registration fee 

· The amount of registration fee payable is regulated with reference to the amount of authorized capital of the proposed company. 

· The maximum registration fee is Rs. 2,00,04,000.

· The fee for registration of companies has been revised w.e.f 1.5.2000.The registration fee for a company will be as prevailing on the date of its actual registration and accordingly, the revised fee affective from 1.5.2000 will be applicable in respect of the companies registered on or after that date.

· If the authorized capital is increased subsequently, the company shall be liable to pay additional registration fee, i.e. the difference between the registration fee payable on the increased authorized capital (subject to the maximum limit of Rs. 2,00,04,000) and the fee already paid. 
REGISTRATION FEE PAYABLE TO REGISTRAR OFCOMPANIES 
BY COMPANY HAVING SHARE CAPITAL 

	Authorised Capital Registration Fee on Memorandum of Associaion
Rs.
	Authorised Capital Registration Fee on Memorandum of Associaion
Rs.

	1,00,000 4,000
1,50,000 5,500
2,00,000 7,000
2,50,000 8,500
3,00,000 10,000
3,50,000 11,500
4,00,000 13,000
4,50,000 14,500
5,00,000 16,000
5,50,000 17,000
6,00,000 18,000
6,50,000 19,000
7,00,000 20,000
7,50,000 21,000
8,00,000 22,000
8,50,000 23,000
9,00,000 24,000
9,50,000 25,000
10,00,000 26,000
15,00,000 36,000
20,00,000 46,000
25,00,000 56,000
30,00,000 66,000
35,00,000 76,000
40,00,000 86,000 
	45,00,000 96,000
50,00,000 1,06,000
55,00,000 1,11,000
60,00,000 1,16,000
65,00,000 1,21,000
70,00,000 1,26,000
75,00,000 1,31,000
80,00,000 1,36,000
85,00,000 1,41,000
90,00,000 1,46,000
95,00,000 1,51,000
1,00,00,000 1,56,000
1,50,00,000 1,81,000
2,00,00,000 2,06,000
250,00,000 2,31,000
3,00,00,000 2,56,000
3,50,00,000 2,81,000
4,00,00,000 3,06,000
4,50,00,000 3,31,000
5,00,00,000 3,56,000
6,00,00,000 4,06,000
7,00,00,000 4,56,000
8,00,00,000 5,06,000
9,00,00,000 5.56,000
10,00,00,000 6,06,000 


The above fee is calculated as per following Schedule: 

	Authorised Capital
	Fee Payable

	Upto Rs.1,00,000
Between Rs. 1,00,001 to Rs. 5,00,000 

Between Rs. 5,00,001 to Rs. 50,00,000 

Between Rs. 50,00,001 to 1 crore 

Above Rs. 1 Crore
	Rs. 4,000
Rs. 4,000 plus Rs 300 for every Rs. 10,000 or part after first Rs. 1,00,000 upto Rs. 5,00,000
Rs. 16,000 plus Rs. 200 for every Rs.10,000 or part after first Rs. 5,00,000 upto Rs. 50,00,000
Rs. 1,06,000 plus Rs. 100 for every Rs. 10,000 or part after first Rs. 50,00,000 upto Rs. 1 crore
Rs. 1,56,000 plus Rs. 50 for every Rs. 10,000 or part after first Rs. 1 crore 


Note: Maximum fee is Rs. 2,00,04,000 

Processing of Documents 

· If the Registrar is satisfied that all the requirements have been complied with by the company, as per the Companies Act and the Rules framed thereunder; documents bear proper stamp duty and the conditions imposed by any other law for the time being in force, are also fulfilled, the Registrar will register the company.

· If any defect is found by the Registrar of Companies in the documents the same will have to be rectified by the applicant and authenticated by the signature (s) of a person authorized to de so.

· A form or documents would be defective for any one of the following reason , viz.

d. The form or documents does not contain the necessary enclosures;

e. The documents is not properly signed or certified;

f. Certain particulars have not bee filled up;

g. Certain particulars are apparently believed to be false;

h. Not accompanied by the requisite filing fee;

i. Not filed in proper time.


Improper refusal by Registrar 

· The Registrar cannot refuse registration of a company if all the condition for Registration of the company as prescribed by Section 33 of the Act are complied with. 

· If the registrar improperly refuses to register a company a writ of mandamus may be filed in the Court Law.


Certificate of Incorporation 

· When the registrar decides to register a company it issues a Certificate of Incorporation of Company which is conclusive evidence as regards the compliance with the requirements of the Act in regards to registration of company and the matter precedent or incidental thereto. 

· The date mentioned in this certificate of incorporation is the date of incorporation of the company.

· It brings the company into existence as a legal person.
ISSUE OF SHARE CAPITAL 

After obtaining registration, the company proceeds with its business for which it requires funds. A private company cannot raise funds from the public; the capital is to be raised by way of private arrangements viz. from among the family members, relatives and friends, But first of all the company will issue shares to the subscribers to its memorandum and other members of the company. The issued capital must not exceed the authorized capital of the company. If a company wants to issue capital more than its authorized capital, it has to first raise, its authorized capital by passing a special/ordinary resolution (as prescribed in the Articles) and applying in Form No. 5-alongwith additional registration fee, before the ROC. 

Types ofShares
A company may issue following types of Shares- 

a. Equity shares

b. Preference shares


According to Section 90(2), a private company which is not a subsidiary of a public company may issue shares of such other kind as it may think fit.
Similarly a private company shall be free to issue shares with disproportionate voting rights 

REGISTRAR OF COMPANIES - ADDRESSES 

The Central Government has set up several registration offices all over the country. Each registration office is headed by ‘registrar of Companies’ assisted by some Additional, Joint, Deputy and Assistant Registrars. The Registrar of Companies controls the task of incorporation of companies and registration of documents such as memorandum articles, prospectus, annual return, etc. 

Registrar Of Companies
Of Amindivi Minicoy and Kerala, 

M.G Road,
Ernakulam,
COCHIN- 682 011
Ph. : 0484- 355231
Fax.: 0484- 361424

