COMPARISON BETWEEN 
COMPANIES BILL 2009 
AND 
COMPANIES ACT 1956
INTRODUCTION OF COMPANIES BILL, 2009

· Introduced by Mr. Salman Khursid, Minister for Corporate Affairs, in Lok Sabha on 3rd August, 2009 [Bill No. 59 of 2009]

· Main Objectives of Companies Bill, 2009-

· To revise and modify the Companies Act, 1956.
· To make the Companies Act, 1956 compact by deleting provisions that had become redundant over a period of time.
Last year, Companies bill, 2008 was introduced in Lok Sabha on 23rd October 2008 but due to dissolution of 14th Lok Sabha, the Companies Bill, 2008 lapsed.

	(1) INDEPENDENT DIRECTOR



	Companies Act, 1956


	Companies Bill, 2009



	· Not dealt with the concept of independent director 

· Company may pay sitting fee upto a maximum of Rs. 20,000 for each meeting.

[Rule 10 B of Company (Central Government) General Rules and Forms,1956]
	· Independent director defined [clause 132(5)].

· Appointment of one third of the total no. of directors as independent directors has been proposed for every listed public company having a prescribed paid up share capital.
· Such other public companies and subsidiaries of public companies as may be prescribed by the Central Government shall also be required to appoint independent directors. 

· Nominee directors of the institutions and the Govt. will not be counted as independent directors. 

· Only an independent director can be appointed as alternate director to an independent director. [Clause 142(2)].
· An independent Director shall not be entitled to any remuneration, other than sitting fee and reimbursement of expenses. He is also entitled to profit-related commission and stock options as approved by members 


	· It might be a welcome step if this requirement also applies to those unlisted companies having widely held shareholding pattern.


	(2) Appointment of Company Secretary


	Companies Act, 1956


	Companies Bill, 2009



	· Section 383A(1)- Every company having such paid-up share capital as may be prescribed shall have a whole-time Company Secretary.

· At present the paid-up capital prescribed is Rs.5 crore and above.
· No such requirement.

· No such requirement.

· Defences available [Sec.383A(1A) proviso]

· to prove that all reasonable efforts were taken to appoint CS.
· the financial position of the company was such that it was beyond its capacity to engage a CS.
· Penalty -The Company and every officer of the Company who is in default, shall be punishable with fine which may extend to five hundred rupees for every day during which the default continues. [Section 383A(1A)] 


	· Clause 178(1) - Every company belonging to such class or description of companies as may be prescribed shall have whole-time key managerial personnel. 
· A Company Secretary is a KMP along with the Managing Director, the Chief Executive Officer and the Chief Financial Officer.
· There is no qualification specified for CEO & CFO while Company Secretary has to be member of the ICSI and the position is same.
· Every Company Secretary being a KMP shall be appointed by a resolution of the Board which shall contain the terms and conditions of appointment including the remuneration.  If any vacancy in the office of KMP is created, the same shall be filled up by the Board at a meeting of the Board within a period of six months from the date of such vacancy. [clause 178 (2) & (4)] 

· Since Company Secretary is to be appointed by a resolution of the Board, his removal will also be by a resolution of the Board.

· No defence available

· Penalty -

   (i) On company – one lakh     rupees

   (ii) On every director and KMP who is in default – 25,000 rupees, for each default.   [Clause 178(5)]



	· If the default is a continuous one then even penalty is fixed for 25000 irrespective of period?


	(3) Signing of Annual Return


	Companies Act, 1956


	Companies Bill, 2009



	· Section 161 – Annual Return to be signed both by a Director and by the manager or Secretary, where there is no manager or Secretary, by two directors, one of whom shall be the MD, where there is one.
· Section 161 – Annual Return to be signed both by a Director and by the manager or Secretary, where there is no manager or Secretary, by two directors, one of whom shall be the MD, where there is one.
· Every company shall, within sixty days from the date on which the annual general meeting is held or where no annual general meeting is held in any year within thirty days from the date on which the annual general meeting should have been held together with the statement specifying the reasons for not holding the annual general meeting, file with the Registrar a copy of the annual return with such fee as may be prescribed.
[Section 159&160]  
· Penalty- the company, and every officer of the company who is in default, shall be punishable with fine which may extend to [five hundred rupees] for every day during which the default continues.


	· Clause 82(1) - the Annual Return of every company to be signed by a Director and the Company Secretary, or where there is no Company Secretary, by a Company Secretary in whole-time practice.
· The scope of Annual Return has been widened. It now includes, besides the existing disclosures, the disclosures related to Corporate Governance practices in the company as well as certification of Compliances and disclosures.
· It means that the annual return of every company, whether private or public, listed or unlisted, (except one person and small companies), will be required to be signed by either Company Secretary in employment or the Company Secretary in practice.
· Every company shall, within thirty days from the date on which the annual general meeting is held or where no annual general meeting is held in any year within thirty days from the date on which the annual general meeting should have been held together with the statement specifying the reasons for not holding the annual general meeting, file with the Registrar a copy of the annual return with such fee as may be prescribed.

      [Clause 82(3)]

· Penalty- the company shall be punishable with fine which shall not be less than fifty thousand rupees but which may extend to five lakhs rupees and every officer of the company who is in default shall be punishable with imprisonment for six months or with fine which shall not be less than fifty thousand rupees but which may extend to five lakh rupees, or with both. 



	· Clause 82 states the scope of Annual Return, beside the existing disclosure, disclosure related to Corporate Governance practices in the company as well as certification of compliances & disclosures.

But there is no clear cut format in any schedule or suggested list of items.

This will allow everyone to take there own meaning.


	(4) Meetings of the Board


	Companies Act, 1956


	Companies Bill, 2009



	· Board meetings shall be held at least once in every 3 months and at least 4 such meetings shall be held every year
· No concept of video conferencing
· No time period for issuance of notice is specified
· Secretarial standards are not mandatory 


	· The maximum gap between two Board meetings is proposed to be 120 days to make it similar with the SS.

· Board meeting by means of Video Conferencing (VC) has been proposed (with some restriction that may be imposed by the CG relating to specification of matters that can’t be transected through VC.

· Not less than 7 days notice has been prescribed (even shorter notice has been prescribed for some urgent matters at least one Independent director present and ratifies the board decision subsequently). 

· Secretarial Standards relating to Board Meeting has been made mandatory to observe [Clause 107(10)]:- 

· Unless the articles provide a longer notice period, Notice should be given atleast fifteen days before the date of the meeting.
· The Agenda, setting out the business to be transacted at the meeting and Notes on Agenda should be given atleast seven days before the date of the Meeting.

	(5) Incorporation of companies


	Companies Act, 1956


	Companies Bill, 2009



	· Every company limited by shares, and every company limited by guarantee and having a share capital, shall, within a period of not less than one month nor more than six months from the date at which the company is entitled to commence business, hold a general meeting of the members of the company, which shall be called "the statutory meeting 

· Minimum paid-up capital for Private Company shall be Rs 1 lakh or more & for public limited company Rs 5 lacs or more

· A public company is required to obtain CoCoB within one year of incorporation from ROC          [Section 149(1)]                       otherwise the Company may be wound up by Tribunal.                                           [Section 433 (c)] 


	· No provision of statutory meeting 

      and statutory report so far.
· Minimum requirement of paid-up share capital of Private & Public companies is proposed to be omitted.

· No provision of CoCoB has been mentioned.



	(6) One person Company


	Companies Act, 1956


	Companies Bill, 2009



	· Not present 
	· Concept introduced 

· One Person Company means a company which has only one person as a member [Clause 2(zzk)] 

· The memorandum of a One Person Company shall indicate the name of the person who shall, in the event of the subscriber’s death, disability or otherwise, become the member of the company: 

· The memorandum of a company shall state the name of the company with the last word “OPC Limited” in the case of a One Person limited company: 

· The annual return shall be signed by the Company Secretary, or where there is no Company Secretary, by one director of the company. 


	(7) Small Company


	Companies Act, 1956


	Companies Bill, 2009



	· Not defined 


	· “small company” means a company, other than a public company,— 

· whose paid-up share capital                      does not exceed such amount as may be prescribed and the prescribed amount shall not be more than five crore rupees; or 

· whose turnover as per its last profit and loss account does not exceed such amount as may be prescribed and the prescribed amount shall not be more than twenty crore rupees: [Clause 2(zzzg)]

· The annual return shall be signed by the Company Secretary, or where there is no Company Secretary, by one director of the company. 



	(8) Vacation, resignation & disqualification of Directors 



	Companies Act, 1956


	Companies Bill, 2009



	· Office of the director would become vacant if he remains absents himself from 3 consecutive meetings of the Board of directors, or from all meetings of the Board for a continuous period of three months, whichever is longer, without obtaining leave of absence from the Board [Sec 283(1)(g)]
· Not mentioned

· Section 274(1)(g)(A) provides that a person shall not be capable of being appointed director of a company, if such person is already a director of a public company which, has not filed the annual accounts and annual returns for any continuous three financial years commencing on and after the first date of April, 1999 

· Not Mentioned.


	· Office of the director would become vacant if he remains absent from all the meetings of the Board for a period of 12 months with or without seeking leave of absence of the Board [Clause 148(1)(b)]
· New clause for resignation of Directors.

· A director may resign from his office by giving a notice in writing to the company

· The Board shall on receipt of such notice take note of the same and intimate the Registrar in such manner and in such form as may be prescribed and shall also place the fact of such resignation in the subsequent general meeting held by the company: 

· Provided that a director may also forward a copy of his resignation to the Registrar in the manner as may be prescribed. 

· The resignation of a director shall take effect from the date on which the notice is received by the company or the date, if any, specified by the director in the notice, whichever is later. [Clause 149]
· The provision of section 274(1)(g) has been made more stringent by extending default to “failure to file either Annual Returns or Annual Accounts” and is applicable to companies other than public companies too. 

[Clause 145(2)]
· Additional ground of disqualification of Directors on the ground that he has not obtained Director Identification Number.
      [Clause 145]


	(9) Report on General Meetings



	Companies Act, 1956


	Companies Bill, 2009



	· No such requirement.


	· Clause 109 (1) Every listed public company shall prepare in the prescribed manner a report on each annual general meeting including the confirmation to the effect that the meeting was convened, held and conducted as per the provisions of this Act and the rules made thereunder. 
· Report to be filed with ROC within 30 days of the conclusion of the annual general meeting with such fee as may be prescribed.
· Penalty- The company shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees and every officer of the company who is in default shall be punishable with fine which shall not be less than twenty five thousand rupees but which may extend to one lakh rupees.

	(10) Insurance for Company Secretaries


	Companies Act, 1956


	Companies Bill, 2009



	· No such provision.


	· Clause 175(2) – D&O insurance may be taken for Company Secretary, managing director, whole-time director, manager, Chief Executive Officer or Chief Financial Officer for indemnifying any of them against any liability in respect of any negligence, default, misfeasance, breach of duty or breach of trust for which they may be guilty in relation to the company, the premium paid on such insurance shall not be treated as part of the remuneration payable to any such personnel. 



	(11) Registered Valuers


	Companies Act, 1956


	Companies Bill, 2009



	· No such provision.
	· Clause 219(2) - Company Secretary recognized for being registered as a valuer.
· Where under any provision of this Bill, valuation is required to be made in respect of any property, stocks, shares, debentures, securities or goodwill or net worth of a company or its assets, it shall be valued by a person registered as a valuer.[Clause 218]

	(12) Appointment as Administrator


	Companies Act, 1956


	Companies Bill, 2009



	· No such provision.


	· Clause 234(1) – Company Secretary recognized to be included in the panel maintained by the Central Government for appointment as administrator /interim administrator in respect of revival and rehabilitation of sick companies.
· The Tribunal may direct the company administrator to take over the assets or management of the company and for the purpose of assisting him in the management of the company, the company administrator may, with the approval of the Tribunal, engage the services of suitable expert or experts.


	(13) Company Liquidators


	Companies Act, 1956


	Companies Bill, 2009



	· No such provision.


	· Clause 250(2) –Company Secretary recognized to be included in the panel maintained by the Central Government for appointment as provisional /Company Liquidator who shall be appointed by the Tribunal at the time of the passing of the order of winding up. . 



	(14) Professional assistance to Company Liquidator



	Companies Act, 1956


	Companies Bill, 2009



	· No such provision.


	· Clause 266(1) - Company Secretaries recognized to be appointed for providing professional assistance to Company Liquidator in the performance of his duties and functions under the Act. 



	(15) Duties and Liabilities of Directors



	Companies Act, 1956


	Companies Bill, 2009



	· Duties not specified.


	· Clause 147 - The duties of the directors specifically laid down: 
· A director of a company shall act in accordance with the company’s articles. 

· A director of a company shall act in good faith in order to promote the objects of the company for the benefit of its members as a whole, and in the best interest of the company.

· A director of a company shall exercise his duties with due and reasonable care, skill and diligence.

· A director of a company shall not involve in a situation in which he may have a direct or indirect interest that conflicts, or possibly may conflict, with the interest of the company.

· A director of a company shall not achieve or attempt to achieve any undue gain or advantage either to himself or to his relatives, partners, or associates. 

· A director of a company shall not assign his office and any assignment so made shall be void. 

· Any director who contravenes the provisions of this section shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees and if he is found guilty of making any undue gain either to himself or to his relatives, partners or associates he shall also be liable to pay an amount equal to that gain to the company.

· The directors would look forward to the advice and assistance of Company Secretaries for due discharge of their duties and responsibilities. 



	(16) Board’s Report



	Companies Act, 1956


	Companies Bill, 2009



	· These provisions are not specified.


	· Director report is proposed to be made more informative by including the following:

· Extracts of annual return
· Report of the   Remuneration Committee
· Declaration by independent directors wherever they are appointed
· Number of meetings of the Board

· Particulars of loans, guarantees, or investments in excess of the specified limits that require prior approval of the shareholders
· Particulars of contracts or arrangements entered into with related parties that require consent of Board of directors of public company/prior approval of company by special resolution along with the justification for entering into such a contract or arrangement

· Composition of Audit Committee

· Matters on which the Board had not accepted any recommendation of the Audit Committee along with the reasons thereof.. 


	(17) Managerial Remuneration


	Companies Act, 1956


	Companies Bill, 2009



	Companies Act, 1956

· The total managerial remuneration payable by a public company to its directors and its manager in respect of any financial year shall not exceed eleven per cent of the net profits of that company for that financial year. [Section 198]
· A director who is neither in the whole-time employment of the company nor a managing director may be paid remuneration either-

(a) by way of a monthly, quarterly or annual payment with the approval of the Central Government; or

(b) by way of commission if the company by special resolution authorizes such payment:

Provided that the remuneration paid to such director, or where there is more than one such director, to all of them together, shall not exceed-
(i) one percent of the net profits of the company, if the company has a managing or whole-time director or a manager;
 (ii) three per cent of the net profits of the company, in any other case:

Provided further that the company in general meeting may, with the approval of the Central Government, authorize the payment of such remuneration at a rate exceeding one per cent or, as the case may be, three per cent of its net profits.[ Section 309]

· Company may pay sitting fee upto a maximum of Rs. 20,000 for each meeting.

[Rule 10B of Company (Central Government) General Rules and Forms,1956]

	· No limits have been laid down on quantum of managerial remuneration to be paid.
[Clause 175(1)]

· A director who is neither a whole-time director nor a managing director of a company may be paid remuneration in the form of —

(a) fee for attending meetings of the Board or committees thereof in accordance with the articles; and 

(b) profit-related commission with the prior approval of members by a special resolution. [Clause 176]

· No limits have been laid down on quantum of sitting fees to be paid.



	(18) Board committees


	Companies Act, 1956


	Companies Bill, 2009



	· Every public company having paid-up capital of not less than five crores of rupees shall constitute a committee of the Board knows as "Audit Committee" which shall consist of not less than three directors and such number of other directors as the Board may determine of which two thirds of the total number of members shall be directors, other than managing or whole-time directors.
· The members of the Audit Committee shall elect a chairman from amongst themselves.[Section 292 A]
· No such requirement
· No such requirement
	· The Board of Directors of every listed company and such other class or description of companies, as may be prescribed, shall constitute an Audit Committee and a Remuneration Committee of the Board. 
· The Audit Committee shall consist of a minimum of three directors with independent directors forming a majority and at least one director having knowledge of financial management, audit or accounts. 

· The Chairman of an Audit Committee shall be an independent director. 

· The Board of Directors of every listed company and such other class or description of companies, as may be prescribed, shall constitute a Remuneration Committee of the Board. 
· The Remuneration Committee shall consist of non-executive directors as may be appointed by the Board out of which at least one shall be an independent director. 
· The Board of Directors of a company having a combined membership of the shareholders, debenture holders and other security holders of more than one thousand at any time during a financial year shall constitute a Stakeholders Relationship Committee consisting of a chairman who shall be a non-executive director and such other members of the Board as may be decided by the Board. [Clause158]


	· Under the existing law every company having a paid up capital of Rs. 5 crore or more have to form an audit committee. Now only listed company and other notified by the government are required. By limiting the scope of the provision what message governments wants to give.


	(19) General New Provisions in Companies Bill, 2009



	· Sub-clause (zzzi) (ii) of Clause 2, a subsidiary company also means a company in which the holding company exercises or controls more than one half of the total voting power. 

· This is a significant departure from Clause (b) of Section 4(1) (b) (ii) of the Companies Act, 1956, where it is said that only when the holding company holds more than half of the equity share capital of the other company, the other company would be the subsidiary of the company holding such equity share capital. 
· Uniform Financial Year: Clause 2 (zq) seeks to introduce a uniform financial year for all companies, which would be April- March every year, although on an application made to the Company Law Tribunal, it could allow a different period as a financial year.
· Clause 2(zze) “member”, in relation to a company, means— 

   (i) any subscriber to the memorandum of the company and whose name is entered in the register of members of the company;  

   (ii) every other person who agrees in writing to become a member of the company by virtue of his holding equity or preference shares in the company and whose name is entered in the register of members of the company; 

  (iii) every person holding equity or preference shares of the company and whose name is entered as a beneficial owner in the records of a depository; 

· In Sec. 41 of Companies Act, 1956 it is not clearly mentioned that whether preference shareholders are members or not.
· Share Capital: 
· Equity Share Capital with reference to any company limited by shares means that part of issued share capital of the company which has no limits for participation, either with respect to dividends or with respect to capital, in distribution of profits or otherwise [Clause 37(2)] whereas in Companies Act, 1956 Equity Share Capital means Share Capital which is not a preference share capital [Section 85].
· Securities Premium Account may also be applied for purchase of its own shares or other securities [Clause 46(2)(e)] which is not present in Section 78 of Companies Act,1956.
· A company cannot issue shares at discount except in case of sweat equity shares.[Clause47]

· Shares with differential voting rights have been abolished.

· Prohibition on insider trading of securities:
· No director or key managerial personnel shall either on his own behalf or on behalf of any other person, deal in securities of a company, or counsel about, procure or communicate, directly or indirectly, any non-public price-sensitive information to any person: 

Provided that nothing contained in this sub-section shall apply to any communication required in the ordinary course of business or profession or employment or under any law. 

Explanation.—For the purposes of this section, “price-sensitive information” means any information which relates, directly or indirectly, to a company and which if published is likely to materially affect the price of securities of the company. 

· If any director or key managerial personnel contravenes the provisions of this section, he shall be punishable with imprisonment for a term which may extend to five years or with fine which shall not be less than five lakh rupees but which may extend to one crore rupees, or with both. [Clause173]
· Investor Education & Protection Fund:
· Claim of an investor over a dividend or a security not claimed for more than a period of seven years not being extinguished. Any person claiming to be entitled may apply to the authority constituted by Central Government, for the payment of money claimed.
· One of the Directors atleast shall be a person Ordinarily Resident in India.        [Clause 132(2)]. No such provision in Section 252 in Companies Act, 1956.
· Ordinarily Resident in India means a person who stays in India for a total period of not less than 182 days in a calendar year.
· Auditor not to render certain services [Clause 127]
Clause provides that these services are not eligible to render following services-

· Accounting & Book keeping services

· Internal Audit

· Acturial Services

· Investment advisory services

· Management services

· Design & implementation of any financial information system
· But the same time, it is silent on the services rendered by auditors to associated companies & company owned by the promoters.

· These company should also included under prohibition for rendering such kind of services like SOX Act [Serbons Oxley Act of US]

· Financial Statement, Board’s Report, etc.

· The financial statement, including consolidated financial statement, if any, shall be approved by the Board of Directors before they are signed on behalf of the Board at least by the Chairman where he is authorised by the Board or by two directors out of which one shall be Managing Director or Chief Executive Officer, or, in the case of a One Person Company, only by one director, for submission to the auditor for his report thereon.[Clause 120(1)]
· Every balance sheet and every profit and loss account of a company shall be signed on behalf of the Board of directors by its manager or secretary, if any, and by not less than two directors of the company one of whom shall be a managing director where there is one.[Section 215]
· Now the Signature of CS has been dispensed with. So many items in the accounts are of such nature having primarily linked with the Company Secretary like remuneration of Directors, Related Party Transactions (transaction related to Directors and Promoters). What reason may be behind this “removal of the signature of CS”.
· Again CFO is also not required to sign the same who is primarily responsible for the authentication of Balance Sheet. It is not understandable because CFO and CS are the one who have the prime responsibility and they are not liable for the authentication of the financial statements.- Big Loophole
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