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                                                    Corporate Laws & Secretarial Practice  
· Inter-Corporate Loans and Investments [Sec.372A]

Section 372A regulates the following transaction:-

a. Making any loan to anybody corporate

b. Acquiring the securities of any other body corporate

c. Giving any guarantee or providing any security to-

i. A person who given loan to anybody corporate

ii. A body corporate which given loan to any other person

· Requirements for making loans, investment, guarantee or security:-

1. Unanimous approval of Board is required by passing a resolution at a board meeting.

· No specific notice is required

· Power to make inter corporate loan and Investment can not be delegated.

2. Special resolution is required if the aggregate of loans, investment, guarantee or security [already made plus proposed] exceeds the higher of 

a. 60% of the aggregate of paid up capital and free reserve

b. 100% of its free reserve.
· Notice of special resolution must state the specified particulars.

· Paid up capital shall include paid up equity share capital as well as paid up preference share.

· Free reserves mean those reserves as per audited balance sheet, are free for distribution as dividend and includes securities premium account but not include share application money. CRR, sinking fund, Revaluation are not free reserve.

However, the special resolution shall be passed by postal ballot, if a company is listed company and decision relating to inter corporate loan, guarantee and security [not investment]

· No blanket permission to be given by the shareholders.

3. Approval of public Financial Institution:-

· Prior approval is required even if the loan agreement does not specified any such condition 

· Not required if

a. The limit of 60% is not exceeded.

b. There is no default in repayment of loan installments or interest to public institution. [ICICI, IFCI, IDBI, LIC, UTI – defined u/s 4A]

4. No default in respect of public deposit is subsisting u/s 58A.

5. Minimum rate of Interest- RBI leads money.

· Sec. 372 A(8) Non Applicability:-

· Investment made in share allotted on right share u/s81(1)(a)

· Loan made by a holding to its wholly owned subsidiary

· Guarantee or security given by a holding in respect of loan made to wholly owned subsidiary

· Investment is made by holding to wholly owned subject

· Companies

· A banking companies

· An insurance company

· A private company

· A housing finance company

· Principle business is acquisition of shares & debenture.

Entries in the register shall be made with in 7 days of making loan investment guarantee or security.

· Contravention [Sec. 372 A (9) & (10)]

· Relating to register of loan Punishable with Rs. 5,000 fine plus Rs. 500 for every day till offence continues.

· Relating to other provisions. Punishable with imprisonment up to 2 year or fine up to Rs. 50,000/- loan paid full- no imprisonment, part-portionetly
· No special resolution for guarantee is required if

(i) Unanimous  resolution passed at board meeting

(ii) Exist exceptional causes which prevent company from passing resolution.

(iii) Resolution is confirmed

· Within 12 months

· In first annual general meeting held after resolution whichever is earlier.
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