MD / WTD APPOINTMENT AND THEIR REMUNERATION 
ALL PROVISIONS PUT IN ONE PLACE
(SECTION 269, SCHEDULE XIII, 198, 309, 310, 349, 350)
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SECTION 269

· Applicable to public company or a private which is subsidiary of a public company 

· Companies having a paid up capital of Rs.5 crores or above shall have a managing or whole time director or a manager.

· Central Government approval is required if the appointment is not in accordance with Schedule XIII.

· Return is to be filed within 90 days from the date of appointment.

· Application to Central Government should be made within 90 days of appointment.

· CG shall not accord approval if it is satisfied that the MD or WTD if not a fit and proper person or the terms and conditions of the appointment are not fair.
· CG may grant approval for a lesser period than the period for which the appointment is proposed to be made.

· If appointment not approved by CG, the person so appointed shall vacate his office on the date on which the decision of the CG is communicated to the company.  If he fails to do so, he shall be punishable with fine of Rs.5,000/- for every day of offence.

· CG may refer cases to Tribunal where on any information received by it is prima facie of the opinion that any appointment made is in contravention of Schedule XIII.
· Tribunal shall issue a notice and if it after giving reasonable opportunity comes to the conclusion that appointment is in contravention of Schedule XIII, it may make an order that contravention of Schedule XIII has taken place. On the making of an order  
· company shall pay a fine which may extend to Rs.50,000/- 

· every officer who is in default shall be liable to a fine of Rs.1,00,000/-

· the appointment shall come to an end and the person so appointed in addition to fine shall refund the entire amount received by him between the date of appointment and the passing of such order.

· Penalty –Every Officer of the Company in default and MD/WTD/Manager shall be punishable with imprisonment – 3 years and fine - Rs.500/- for each day of default.
· All acts done by a MD or WTD shall be valid even where appointment is in contravention of the provisions of the act.
SCHEDULE XIII OF COMPANIES ACT
PART I

APPOINTMENTS
· No person shall be eligible for appointment as a MD or WTD or a manager unless he satisfies the following conditions:

· He had not been sentenced to imprisonment for any period or to a fine exceeding Rs.1000/- for the conviction of an offence.

· He had not been detained for any period under the Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974.

· If approval of CG is granted, no further approval shall be necessary for subsequent appointment if he had not been so convicted or detained subsequent to such approval.

· He has completed 25 years and has not attained the age of 70 years.

· If he has not attained the age of 25 years but has attained majority or has attained the age of 70 years, if the appointment is approved by a special resolution passed by the company in general meeting, no further approval of CG is required.

· Where he is a managerial person in more than one company he draws remuneration from one or more companies subject to the ceiling provided in Section III of Part II;
· He is resident in India – staying in India for a continuous period of not less than 12 months immediately preceding the date of his appointment as a managerial person and who has come to stay in India –

· For taking up employment in India; or

· For carrying on a business or vocation in India

· A non-resident shall enter India only after obtaining a proper Employment visa from the concerned Indian mission abroad after submitting application form, profile of the company, the principal employer and terms and condition of such person’s appointment.
PART II

REMUNERATION

SECTION I – REMUNERATION PAYABLE BY COMPANIES HAVING PROFITS

· Not to exceed 5% of its net profits for one managerial person and if there is more than one such managerial person, 10% for all of them put together (subject to Sec.198 and 309).
SECTION II – REMUNERATION BY COMPANIES HAVING NO PROFITS OR INADEQUATE PROFITS

· Not exceeding Rs.24,00,000 per annum or Rs.2,00,000 per month calculated on the following scale –

	Where the effective capital is
	Monthly remuneration shall not exceed

	Less than 1 crore
	75000

	1 crore to 5 crores
	100000

	5 crores to 25 crores
	125000

	25 crores to 50 crores
	150000

	50 crores to 100 crores
	175000

	100 crores or more
	200000


· The above limits shall apply if - 

· Payment of remuneration is approved by a resolution passed by the Remuneration Committee

· The company has not made any default in repayment of any of its debts or debentures or interest for a continuous period of 30 days in any financial year .

· Not exceeding Rs.48,00,000/- per annum or Rs.4,00,000 per month calculated on the following scale

	Where the effective capital is
	Monthly remuneration shall not exceed

	Less than 1 crore
	150000

	1 crore to 5 crores
	200000

	5 crores to 25 crores
	250000

	25 crores to 50 crores
	300000

	50 crores to 100 crores
	350000

	100 crores or more
	400000


· The above limits shall apply if –

· Payment of remuneration is approved by a resolution passed by the Remuneration Committee

· The company has not made any default in repayment of any of its debts or debentures or interest for a continuous period of 30 days in any financial year .

· Special Resolution has been passed at the general meeting of the company for payment of remuneration for a period not exceeding 3 years

· A statement along with the notice calling the general meeting is given to the shareholders containing following information –

· General information

· Information about the appointee

· Other information

· Disclosures

· Exceeding Rs.48,00,000 per annum or Rs.4,00,000 per month calculated on the following scale –

	Where the effective capital is
	Monthly remuneration shall not exceed

	Less than 1 crore
	150000

	1 crore to 5 crores
	200000

	5 crores to 25 crores
	250000

	25 crores to 50 crores
	300000

	50 crores to 100 crores
	350000

	100 crores or more
	400000


· The above limits shall apply if –

· Payment of remuneration is approved by a resolution passed by the Remuneration Committee

· The company has not made any default in repayment of any of its debts or debentures or interest for a continuous period of 30 days in any financial year.

· Special Resolution has been passed at the general meeting of the company for payment of remuneration for a period not exceeding 3 years

· A statement along with the notice calling the general meeting is given to the shareholders containing following information –

· General information

· Information about the appointee

· Other information

· Disclosures

· The conditions specified in sub-para C shall apply in the case the effective capital of the company is negative.

· Central Government approval shall be obtained.

· Not exceeding 2,40,00,000 per annum or Rs,20,00,000 per month in respect of companies in Special Economic Zones  provided these companies have not raised any money by public issue of shares or debentures in India and they have not made any default in India in repayment of any of its debts or debentures or interest payable for a continuous period of 30 days in any financial year

· A Managerial person shall be eligible for following perquisites not be included in the computation of ceiling on remuneration.

· Contribution to PF, superannuation fund or annuity fund to the extent they are not taxable

· Gratuity payable at a rate not exceeding half a month’s salary for each completed year of service.

· Encashment of leave at the end of the tenure.

· In addition to perquisites above, an expatriate managerial person (including a non-resident Indian) shall be eligible to the following perquisites not be included in the computation of ceiling on remuneration.

· Children education allowance : Studying outside India Max.Rs.5,000/- per month per child. Max. 2 children

· Holiday passage for children studying outside India / family saying abroad – Return passage once in a year by economy class or once in two years by first class 

· Leave travel concession – Return passage for self and family i

· Effective Capital

· Aggregate of the paid-up share capital (excluding share application money or advances against shares), amount if any for the time being standing to the credit of share premium account, reserves and surplus (excluding revaluation reserve), long-term loans and deposits repayable after one year (excluding working capital loans, overdrafts, interest due on loans – unless funded, bank guarantee, etc. and other short-term arrangements) as reduced by the aggregate of investments, accumulated losses and preliminary expenses not written off.

· Where appointment is in the year of incorporation, net effective capital to be calculated on the date of appointment, in other cases last date of the preceding financial year.

· Remuneration Committee – 3 non-executive independent directors including nominee directors.

SECTION III – REMUNERATION IN TWO COMPANIES

· A managerial person shall draw remuneration from one or both companies subject to maximum limit admissible from any one of the companies.

PART III

· The appointment and remuneration referred to in Parts I and II of the Schedule shall be subject to approval by a resolution of the shareholders in general meeting.

· The auditor or the secretary of the company or the secretary in whole time practice shall certify that the requirements of this schedule have been complied with and such certificate shall be incorporated in the return filed with the Registrar.

OVERALL MAXIMUM MANAGERIAL REMUNERATION AND MANAGENERAL REMUNERATION IN CASE OF ABSENCE OR INADEQUACY OF PROFITS

SECTION 198
· Applicable to public company or a subsidiary of a public company;

· Not to exceed 11% of the net profits computed in the manner laid down in Sec.349 and 350 

· Remuneration of the directors shall not be deducted from the gross profits 

· Aforesaid percentage shall be exclusive of any fees payable to directors under Section 309(2)

· Within the above limits a company may pay a monthly remuneration to its MD or WTD in accordance with Section 309 or to its manager in accordance with Section 387.

· Where there are no profits or profit is inadequate, payment of remuneration only with the approval of Central Government.

Remuneration shall include – 

· Rent free accommodation

· Any other benefit or amenity free of charge or at a concessional rate

· Any expenditure which but for such expenditure by the company, would have been incurred by directors

· Life insurance premium or contribution to any pension, annuity or gratuity fund paid by the company on behalf of directors or spouse or children.

REMUNERATION OF DIRECTORS (SECTION 309)
· Applicable to public company or a subsidiary of a public company

· Remuneration shall be determined either by –

· Articles; or

· Resolution passed in general meeting; or

· If articles so provide by special resolution passed in general meeting.

· Remuneration shall be inclusive of any payment for services rendered in any other capacity.

· Remuneration for any  services rendered  shall not be included if –

· Services rendered are of a professional nature, and

· In the opinion of the Central Government the director possesses the requisite qualifications for the practice of the profession.

· Director may receive remuneration by way of a fee for each meeting of the Board or a committee thereof.  Monthly payment not allowed.

· A WTD may be paid monthly remuneration or at a specified percentage of the net profits of the company or partly by one way and partly by the other.

· Remuneration shall not exceed 5% of net profits for one such director and 10% if there is more than one director.

· A director who is neither in the whole time employment of the company nor a MD may be paid remuneration –

· By way of monthly, quarterly or annual payment with the approval of CG; or

· By way of commission if the company by special resolution authorizes such payment, special resolution valid for 5 years only but can be renewed.

· Remuneration to part time directors shall not exceed 1% of the net profits if the company has MD or WTD or a manager; 3% of the net profits of the company, in any other case.

· CG may authorize payment exceeding 1% or 3%.

· Director drawing remuneration exceeding above limits without CG approval shall refund the excess amount.

· The company shall not waive refund of excess amount.

A Director who is in receipt of commission from the company and who is in the whole time employment of the company or a MD shall not be entitled to receive any commission or other remuneration from any subsidiary of the company.

Provision for increase in remuneration requires Government sanction if the increase is not in accordance with Schedule XIII (Section 310).
Increase in remuneration of MD or WTD on re-appointment requires Government sanction if the increase is not in accordance with Schedule XIII (Section 311).
DETERMINATION OF NET PROFITS (SECTION 349)
· Credit shall be given to 

· bounties and subsidies received from Government 

· Credit shall not be given for the following sums –

· Profits by way of premium on shares or debentures of the company which are issued or sold by the company.

· Profits on sales by the company of forfeited shares

· Profits of a capital nature including profits from the sale of the undertaking or any of the undertakings of the company or of any part thereof

· Profits from the sale of any immoveable property or fixed assets of a capital nature

· In making the computation, following sums shall be deducted –

· All the usual working charges

· Directors remuneration

· Bonus or commission paid or payable 

· Tax on abnormal profits

· Tax on business profts imposed for special reasons

· Interest on debentures

· Interest on mortgages and on loans and advances secured by a charge

· I
nterest on unsecured loans and advances

· Expenses on repairs whether to movable or immovable property

· Outgoings

· Depreciation u/s.350

· Excess of expenditure over income

· Damages or compensation paid by virtue of legal liability

· Insurance charges

· Bad debts

· Cess 

· In making the computation, following sums shall not be deducted –

· Income-tax and super tax payable by the company  or any other tax on the income of the company

· Compensation or damages voluntarily made

· Loss of a capital nature including loss on sale of the undertaking or any of the undertakings of the company 

ASCERTAINMENT OF DEPRECIATION (SECTION 350)
Depreciation as provided in Schedule XIV.

If any asset is sold before depreciation of such asset has been provided for in full, the excess if any of the written down value of such asset over its sale proceeds or as the case may be, its scrap value shall be written off in the financial year in which the asset is sold, discarded, demolished or destroyed.
