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In this Update, we have discussed some of the recent important amendments under FEMA:—
1. Rupee loans to NRI employees of Indian Companies under Employees Stock Option (ESOP) Scheme 

At present, banks are allowed to extend loans in Rupees to resident employees of an Indian company to purchase shares of the company under Employees Stock Option (ESOP) Scheme, to the extent of 90 per cent of the purchase price of the shares or Rupees 20 lakh, whichever is lower. Rupee loans extended by banks under ESOP Scheme is treated as bank’s exposure to capital market, within the overall ceiling of 40 per cent of its net worth.
However, current provisions under Regulation 7 of FEMA Notification No. 4/2000-RB dated 3rd May, 2000 [Foreign Exchange Management (Borrowing and Lending in Rupees) Regulations, 2000] as amended from time to time, did not permit AD banks to grant such Rupee loans to Non-Resident employees.
On the basis of requests from banks for allowing them to grant Rupee loans to NRI employees of Indian companies for the purpose of buying shares of the companies under the ESOP Scheme, it has been decided to allow Authorised Dealer Category – I (AD Category – I) banks to grant Rupee loans to NRI employees of Indian companies for acquiring shares of the companies under the ESOP Scheme. The loan scheme should be as per the policy approved by the bank’s Board and would further be subject to the following conditions :
i. The loan amount should not exceed 90 per cent of the purchase price of the shares or Rupees 20 lakhs per NRI employee, whichever is lower. 

ii. The rate of interest and margin on such loans may be decided by the banks, subject to the directives issued by the Reserve Bank from time to time. 

iii. The amount shall be paid directly by the bank to the company and should not be credited to the borrowers’ non-resident accounts in India. 

iv. The loan amount should be repaid by the borrower by way of inward remittances or by debit to his NRO/ NRE/FCNR(B) account. 

v. The loans will be included for reckoning capital market exposures and the bank will ensure compliance with prudential limits, prescribed by the Reserve Bank (DBOD) from time to time, for such exposure to capital market. 

This is a very beneficial relaxation for NRI employees of Indian Companies. It is to be noted that, Non Resident employees other than NRI employees are not eligible for such loans.

(A.P. (DIR Series) Circular No. 07/2007-08-RB, Dt. 22-8-2007)
In order to encourage outflow of foreign exchange so that continuous appreciation of Rupee is arrested, RBI has announced series of measures by liberalising availment of foreign exchange for overseas investments etc.. The same are discussed herein below:
2. Liberalised Remittance Scheme for Resident Individuals — Enhancement of limit from US$ 100,000 to US$ 200,000 

In further liberalisation of the Scheme, RBI, in consultation with the Government of India, has enhanced the existing limit of US$ 100,000 per financial year to US$ 200,000 per financial year (April - March) with immediate effect and permitted, AD Category–I banks to allow remittance up to US$ 200,000 per financial year, under the Scheme, for any permitted current or capital account transaction or a combination of both.
This is a welcome step taken by RBI towards fuller capital account convertibility. This liberalisation will provide more opportunities to enterprising Indians to go global. 

We hope that, efforts of RBI to increase the foreign exchange outflow may achieve the desired success in spite of current scenario of strengthening Rupee vis-a-vis US Dollar. Though in past, little success was achieved by this Liberalised Remittance Scheme. 
(A.P. (DIR Series) Circular No. 09/2007-08-RB, Dt. 26-9-2007)

3. Prepayment of External Commercial Borrowings 

With a view to providing greater flexibility to the corporates in managing their liquidity and interest costs dynamically, the existing limit for prepayment of ECB has been enhanced from US$ 400 million to US$ 500 million. Accordingly, AD Category-I banks may allow prepayment of ECB up to US$ 500 million without prior approval of the Reserve Bank subject to compliance with the minimum average maturity period as applicable to the loan
In view of the appreciating Rupee and high interest rate on rupee loans currently, Indian companies may like to continue the ECB loans. Nevertheless, it is a welcome change as it will help those companies who desire to restructure their debt.

(A.P. (DIR Series) Circular No. 10/2007-08-RB, Dt. 26-9-2007)
4. Overseas Direct Investment — Liberalisation 

A. Enhancement of limit for Overseas Direct Investment 

In terms of extant provisions under FEMA on overseas investments, currently the overseas investment of an Indian party in all its Joint Ventures (JVs) and/or Wholly Owned Subsidiaries (WOSs) abroad engaged in any bona fide business activity are permitted up to 300 per cent of its net worth for companies incorporated in India or bodies created under an Act of Parliament and 200 per cent of networth in the case of registered partnership firms. 
With a view to provide greater flexibility to Indian parties for investments abroad, the existing limits in both the above cases are enhanced to 400 per cent of the net worth of the Indian parties. 
Accordingly, AD Category-I banks may allow overseas investments under the Automatic Route up to 400 per cent of the net worth of the Indian party (including registered partnership firms), as on the date of the last audited balance sheet.
This is one more step towards fuller convertibility on capital account. This will help Indian party to expand business abroad with lesser regulatory hurdles.
B. Portfolio investment by listed Indian companies 

At present, listed Indian companies are permitted to invest up to 35 per cent of their net worth as on the date of its last audited balance sheet, in the equity of listed foreign companies, which are listed on a recognised stock exchange and having shareholding of at least 10 per cent in Indian companies listed on a recognised stock exchange in India and rated bonds / fixed income securities issued by overseas companies, under the portfolio investment scheme. In order to provide greater opportunities to listed Indian companies for portfolio investments, the existing limit of 35 per cent has been enhanced to 50 per cent of the net worth of the investing company as on the date of its last audited balance sheet. It has also been decided to do away with the requirement of a reciprocal 10 per cent shareholding in Indian companies with immediate effect. Accordingly, listed Indian companies are now permitted to invest up to 50 per cent of their net worth as on the date of its last audited balance sheet, in (i) shares and, (ii) rated bonds/fixed income securities, rated not below investment grade by accredited/registered credit rating agencies, issued by listed overseas companies. All other terms and conditions stipulated in Regulation 6B of the Notification shall remain unchanged.
In view of very booming Indian stock market, this relaxed limits/conditions may not achieve its purpose of increased outflow of foreign exchange at least in the short period.
(A.P. (DIR Series) Circular No. 11/2007-08-RB, DT. 26/09/2007)
5. Overseas investment by Mutual Funds — Liberalisation 

The provisions for overseas investments by Mutual Funds registered with Securities and Exchange Board of India (SEBI) have been further liberalized, with immediate effect, as under :
a. Enhancement of the Aggregate Ceiling 

The aggregate ceiling for overseas investment by Mutual Funds, registered with SEBI, has been enhanced from US$ 4 billion to US$ 5 billion with immediate effect. The existing facility to allow a limited number of qualified Indian Mutual Funds to invest cumulatively up to US$ 1 billion in overseas Exchange Traded Funds, as may be permitted by the SEBI, shall continue.
b. Further avenues for overseas investment 

Mutual Funds, registered with SEBI are presently permitted to invest in ADRs/ GDRs of Indian and foreign companies, rated debt instruments not below investment grade by accredited/registered credit rating agencies, in the equity of overseas companies listed on a recognized stock exchange overseas, in overseas mutual funds that make nominal investments (say to the extent of 10 per cent of net asset value) in unlisted overseas securities, and overseas exchange traded funds that invest in securities. In order to enable the Mutual Funds to tap a larger investible stock overseas, it has been decided to allow Mutual Funds also to invest in additional instruments, subject to the guidelines issued by SEBI.
Accordingly, the Mutual Funds registered with SEBI, are permitted to invest in :
i. ADRs/GDRs issued by Indian or foreign companies; 

ii. equity of overseas companies listed on recognized stock exchanges overseas; 

iii. initial and follow on public offerings for listing at recognized stock exchanges overseas; 

iv. foreign debt securities in the countries with fully convertible currencies, short term as well as long term debt instruments with rating not below investment grade by accredited/ registered credit rating agencies; 

v. money market instruments rated not below investment grade; 

vi. repos in the form of investment, where the counterparty is rated not below investment grade. The repos should not, however, involve any borrowing of funds by mutual funds; 

vii. Government securities where the countries are rated not below investment grade; 
viii. derivatives traded on recognized stock exchanges overseas only for hedging and portfolio balancing with underlying as securities; 

ix. short-term deposits with banks overseas where the issuer is rated not below investment grade; 

x. units/securities issued by overseas Mutual Funds or Unit Trusts registered with overseas regulators and investing in (a) aforesaid securities, (b) Real Estate Investment Trusts (REITs) listed in recognized stock exchanges overseas, or (c) unlisted overseas securities (not exceeding 10 per cent of their net assets). 

In view of higher yield generated by Indian Mutual Funds due to favourable tax treatment for Equity Mutual Fund and also due to bullish market conditions, this relaxed limits/conditions may not achieve its desired purpose of increased outflow of foreign exchange in the short run, however, it will definitely help Mutual Funds to go global and become truly international funds.
Now many Indian Mutual Funds will be tempted to float various schemes for overseas investments, which will provide wider options to Indian investors. 
(A.P. (DIR Series) Circular No. 12/2007-08-RB, Dt. 26-9-2007)

6. Exchange Earner’s Foreign Currency (EEFC) Account — Liberalisation 

Presently, a person resident in India is permitted to open and maintain with an authorized dealer in India a Foreign Currency Account known as Exchange Earner’s Foreign Currency (EEFC) Account subject to the terms and conditions of the Exchange Earner’s Foreign Currency Account Scheme specified in the Schedule to the Notification No. FEMA. 10/2000-RB dated 3rd May, 2000.
In view of the recent global and domestic developments and with a view to give an opportunity to small and medium enterprises to manage the challenges in the global markets, it has been decided, in consultation with Government of India, to permit all exporters to earn interest on EEFC accounts to the extent of outstanding balances of US $ 1 million per exporter. This is, a purely temporary measure and valid upto October 31, 2008 and would be subject to further review.
Currently, EEFC accounts are permitted to be maintained in the form of non-interest bearing current accounts. It will now be possible for account holders to maintain outstanding balances to the extent of US $ 1 million in the form of term deposits up to one year maturing on or before 31st October, 2008. The rate of interest may be determined by the banks themselves.
This is a welcome amendment. However, in view of the strong rupee against US dollar, exporters generally would not prefer to keep funds in their EEFC accounts.
(A.P. (DIR Series) Circular No. 13/2007-08-RB, Dt. 6-10-2007)
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