A SMALL WRITE UP ON SECTION 439 OF THE COMPANIES ACT 1956
PETITION TO THE COURT FOR WINDING-UP OF A COMPANY CAN BE PERESENTED BY THE FOLLOWING PERSONS-

Note: All or any of the above, whether together or separately, may also present a petition.

Flowchart on each category:







Company





Creditor(s)





Contributory(ies)





ROC





Person authorized by Central Government





Company





Through a special resolution u/s 433(a) for compulsory winding-up





BOD – if sanction by (a) AGM or (b) express provisions in AOA


Workers are not entitled to present a petition.





Creditor(s)





Creditors can file a petition, if the company is unable to pay its debts.


Creditor(s) include – 


Contingent or prospective creditor(s)


Secured Creditors


Debenture holders


Trustee(s) for Debenture holders





A contingent or prospective Creditor should obtain the leave of the court before making the petition. Such leave shall not be granted – 


unless, in the opinion of the court, there is a prima facie case for winding-up the company, and


until such security for costs has been given as the court thinks reasonable





Contributory(ies)





Right:


He may be the holder of fully paid-up shares, or





that the company may have no assets at all, or may have no surplus assets





Grounds: A contributory can file a petition for winding up-


u/s 433(d)


original allottee of the shares, or


shares registered in his name, for atleast 6 months during 18 months immediately before the commencement of winding-up


shares have devolved on him through the death of a former holder.





ROC





Grounds: 


u/s 433(b), (c), (d), (e) & (f)





Conditions:


Previous approval of Central Government needed


Reasonable opportunity should be given by Central Government


ROC shall not present a petition u/s 433(e), unless it appears to him that the company is unable to pay its debts, from any of the following-


As per Balance sheet


Special Audit report u/s 233A


Inspector Report u/s 235/237








Person authorized by Central Government





Due to circumstances stated u/s 237(b)(i)/ (ii)








