LEGAL POSITION OF OPPRESSION AND MISMANAGMENT
A)
 Unfairly Prejudicial- Neill LJ has defined the expression unfairly prejudicial in (Saul D.Harrison & Sons Plc,) the following are the guidelines of the same:-
1. The words unfairly prejudicial are general words and they should be applied to meet the circumstances of the particular case.

2. The relevant conduct (of omission and commission) must relate to the affairs of the Company of which petitioner is a member.

3. The conduct must be both prejudicial and also unfairly so: conduct may be unfair without being prejudicial or prejudicial without being unfair, and it is not sufficient if the conduct satisfies only one of these tests.

4. In order to establish unfairness it is clearly not enough, to show that some managerial decision may have prejudiced the petitioner’s interest. A shareholder on joining the company will be deemed to have accepted the risk that in the wider interest of the Company decision may be taken which will prejudice his own interest. Thus it may be necessary for the directors to take such steps, which are prejudicial to some of the members in order to secure the future prosperity of the company or even its survival.

5. Though it is open to the Court to find that serious mismanagement of a company’s business constitutes conduct that is unfairly prejudicial to the interest of the shareholder the court will normally be very reluctant to accept that managerial decision can amount to unfairly prejudicial conduct.

(B) Oppressive Manner Of Conduct Of Affairs:-
1.
Where the chairman withdrew a special resolution, which was introduced at an extraordinary general meeting, and he did so without taking members into confidence, the CLB said that it was an oppressive conduct. It denied the members to express their opinion on a matter put before them. The CLB conceded that the members had the right to elect a new chairman and continue with the business of the meeting. (PIK Securities P.Ltd. v. United western bank P.Ltd
(C) Oppression-
1.Acts of omission and commission-

The oppression may result from not acting as much as by acting .It is said that theses three directors were, at most, only guilty of inaction of doing nothing to protect the company. But the affair of the Company can be conducted oppressively by the directors doing nothing to defend its interests when they ought to do sumthing just as they can conduct its affairs oppressively by doing sumthing injurious to its interest when they ought not to do it. An act or omission may also amount to oppressive conduct if it is designed to achieve an unfair advantage. (In Five Minute Car wash Services Ltd.,)

Inefficient management will not amount to oppression, though it may amount to mismanagement so as to come under Section 398.Nor will oppression not relating to Company’s affair but directed towards a third person come under this section. (Kanika Mukherji v. Rameshwar Dayal Dubey)

2.Majority Shareholder exercising their rights- 

Where a majority of members exercising their rights as shareholders in the conduct of the company’s affairs, the fact that there is oppression, lapse or impropriety on the part of an officer not pertaining to or unconnected with the exercise of voting rights by a majority of shareholder, will not justify invocation of jurisdiction under section 397.

Unwise, inefficient or careless conduct of a director in the performance of his duties cannot give rise to a claim for a relief under this section. The person claiming of oppression must show that he has been constrained to submit to conduct which lacks in probity , conduct which is unfair to him and which causes prejudice to him in the exercise of his legal and proprietary rights as a shareholder.

3.Exercise of majority power in removal and appointment of directors, members-

In the exercise of the majority power for removal of directors in a public listed company, it is plainly desirable that reasons should be given that information about appointees to the board of directors be made available to shareholders in advance of the general meeting. But any irregularity in this respect cannot be foundation of unfairly prejudicial conduct petition under section 397.
It was also held that mere existence of concerns about future breaches of fiduciary duty by certain directors cannot provide a present basis for prevention of future unfair conduct. There must be some proposed courses of act or omission by or on behalf of the company.

An isolated and single act of ouster from directorship would not entitle the aggrieved person to ask for company’s winding up by way of relief against oppression invoking clause (b) of section (2) of section 397 as there is an appropriate remedy for it by way of company suit. In (Bagree Cereals P.Ltd v. Hanuman Prasad Bagri)  it was held tt removal of a director through the ordinary voting process was not an act of oppression of the director in question. Affirmed on appeal by the Supreme Court in. (Hanuman Prasad Bagri v.   Bagree Cereals P.Ltd.)
4.Decisions in management of affairs-

 The matter of selection and appointment of dealers of the company’s product is not within the ambit and scope of the proceeding under section 397 and 398. The CLB found that the allegation that the dealers were benamidars of a particular director was not made out on evidence because the record showed that the appointment was proper. Furthermore the petitioning director had not pointed out any such irregularity soom after the appointment in question. (Karedla Suryanarayana v. Ramdas Motor Transport Ltd.)

Decisions relating to operation of the Company’s bank account are part of the managerial powers of the directors. The mere fact that the director is not being associated with operation of the company’s bank account does not constitute oppression or mismanagement. (Sudha M. Singh v. Eagle Cones P.Ltd.,)

5.Commercial misjudgment-

Commercial misjudgments will not amount to oppression even though it may have an adverse effect on the price of the petitioner’s share.” It is difficult to envisage that mere differences in commercial judgment would readily give rise to a foundation for complaints of unfairness even though a commercial decision could cause a short-term diminution in share value 


6.Oppression may take various forms

Oppression may take different forms and need not necessarily be for obtaining pecuniary benefit: -

(i) It may be due to a desire to obtain power and control, or be merely vindictive. In (H.R.Harmer Ltd.), and (K.R.S.Narayana Iyengar v. T.A.Mani).

(ii) It may also manifest itself in a denial of rights.(Hindustan Co-operative Insurance Society).

(iii) There may also be oppression where a minority by force or other wrongful act ousts the majority, so as to prevent the lawful exercise of their rights as shareholders. (Ramashankar Prosad v. Sindri Iron Foundry (Private) Ltd.)

(iv)
A resolution prejudicing the interests of the company or its shareholders generally is also oppressive. (A.M.Varkey v. J.R Motishaw)

 7.Acts in contravention of law illegal, invalid or irregular acts-

Mere illegal, invalid or irregular acts by themselves, unless they are oppressive to any shareholder or prejudicial to the interests of the company or to public interests, cannot support a petition. (Sheth Mohanlal Ganpatram v. Shri Sayaji Jubilee Cotton Jute Mills Co. Ltd.)

8.Investments of Company funds

The law leaves it to the wisdom of the directors of a company to make suitable investment of the company’s fund. The basic requirement is that they should not violate accounting standard and statutory provision The fact that a particular investment does not bring profit to the company is not in itself an act of oppression or mismanagement. The annual general meeting was held at which the managing director and other director were appointed and accounts were adopted .The petitioner’s question about accounts were satisfactorily explained. These issues were not allowed to be raised in a petition for prevention of oppression and mismanagement. In (Cholamandalam Investment & Finance Co Ltd. V Amaravathi Sri Venkatesa Paper Mills Ltd.)

9.Past oppressive conducts, isolated acts and further apprehensions
Past oppressive conduct or mismanagement is not enough. It must have continued or existed at the time of the application .The purpose of this section is not so much to take up the past as to redeem the future.

Misappropriation of money in the past is not a continuing wrong. (Stadmed Pvt.Ltd v. Kshetra Mohan Saha).

In (Palghat Expoorts P.Ltd v T.v.Chandaran) it was held that past acts which has to come to an end would not attract section 397.

       10.Ousting from management

Merely because the petitioner who had a substantial shareholding was excluded from management, it cannot be said that it was oppression as a shareholder.R.Ramanathan Chhettiar v. A & F Harvey Ltd.


11.Continuous Losses

The phenomenon of continuous losses cannot be regarded by itself as oppression of any shareholder. (Asoka Betelnut Co.P.Ltd. v. M.K.Chandrakanath).

Merely because the company is suffering losses, the drawing of salary by the director is not oppression in itself. Chennabasappa Kothambari v. Multiplast Industries (Karnataka) Pvt.Ltd.

12.Failure to declare dividend or payment of low dividend
Failure to declare dividends, cornering of shares and building of reserves does not amount to oppression. Mere dissatisfaction of minority does not justify interference by court. Thomas Vettom v. Kuttanad Rubber Co.Ltd.

 A policy of low dividend payment can amount to “unfair prejudice” under the Companies Act. It is not an act of oppression if a dividend is not declared because of losses .Chander  Krishna Gupta v. Pannalal Girdhari Lal P. Ltd.

Failure to declare dividend does not amount to oppression unless there is a proof that the value of the petitioner’s share was adversely affected. Jaladhar Chakraborty v. Power Tools & Application Co.Ltd

The fact of low rate of dividend even when there are huge profits can constitute oppression and, therefore it can be taken into account even it is a subsequent event and has been brought on record by an amendment pf the pleadings. (Jer Rulton Kavasmaneck v. Gharda Chemicals Ltd.,)

       13.Managing Director purchasing company’s shares-

The managing director of the company, using his position as such, had    transferred the shares held by the company in other companies in his favour at nominal price. The asset position of those companies was such that the market value of the share would have been much higher. There was no need for the company to dispose of its shares. It was running smoothly and had enormous bank deposits. No offer for sale of share was made to other members .The CLB held that the transfer was prejudicial to the interest of the company and therefore, it deserved to be set aside.S.Veerasubramonia Sarma v. Kanthimathy Plantations P.Ltd.

14.Statutory Violation

Where the petitioner alleged that there had been violation of the provision of the Income-Tax Act, Employees’ Provident Act, Central Excise Act and Companies Act and the CLB found that certain proceeding has been initiated by the Income Tax authorities. Central Excise authorities and the provident fund authorities and as such further investigation in these matters by the Company law Board would only result in duplication, no relief was ordered. Allianz Securities Ltd v. Regal Industries Ltd.  

Where the allegation is that annual general meetings were not held, neither account were adopted, nor annual returns filled, it was held that such allegation did not show the oppression of any members in particular. There are appropriate authorities which could take action for such lapses.K.G.Raghavan v. Foreword Advertising and marketing P.Ltd.

 15.Motivated-petition and abuse of process-

If the object of the petition is to recover money from the controlling shareholders, it is an abuse of the process of the court. Bellador Silk Ltd.

Redressal of any personal grievance of a member is not contemplated under this section. Killick Nixon Ltd.v. Bank of India
16.Unsubstantiated allegation
The allegations raised by the petitioner were not substantiated. Rather it was proved that he was removed from his position as a director for prejudicial acts against the company. He was held to be not entitled to any relief. The respondent group had offered to buy out his group so as to put an end to the dispute between them .He was given the option to accept the proposal. On receiving his written option, the company was directed to pay out his group at a fair value.M.R.Jindal v. Nanda Devi Builders P.Ltd.

(C) Instances of Mismanagement

2.Company doomed to trade unprofitable-

“There can be no doubt that if the directors of a company continue to trade when the company is making looses and when it should have been apparent that there was no real prospect that the company would return to profitability, the court may draw the inference that the directors’ decision was improperly influenced by their desire to continue in office and in control of the company and to draw remuneration and other benefits for themselves and others connected with them.

2.Abuse of Fiduciary duties 

Allegation of abuse of fiduciary duties, conspiracy to defraud members by changing pattern of shareholding by misappropriation of company resources, allotment of shares to obtain majority support by a large scale fabrication of documents, all these, and there were many more allegations, were held to be sufficient to provide relief by superseding the Board of Directors by a committee of administrators to take charge of the company’s affairs, to conduct its business and that of its subsidiaries. Hemant D. Vakil v RDI Print and Publishing P.Ltd.
(D) Instances of cases not involving Mismanagement
1.Questioning Accounts

Where once the accounts were approved by the AGM, the meeting held in accordance with legal requirement and the accounts were filed with the ROC, the CLB said that petitioner had no rights to challenge the same, especially when the accounts were approved by a majority of the directors and shareholders. Other allegations like diversion of funds were not established. The affairs of an independent partnership firm could not be looked into under this jurisdiction. One of the petitioners had herself signed the partnership deed on behalf of the company. She could not question the wisdom of the same by alleging diversion of business. Sanjeev Joy v. Pereira & Roche P.Ltd.

2.Member

Only members have the right to apply and not outsiders. M. Gomathinayagam Pillai v. Sri Manthiramurthi High School Committee.

 All the consenting members need not be joined in the petition. Written consent of shareholder is enough.
