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KEY POINTS

· Scheme is effective from 30th May, 2010 till 31st August, 2010
	· Who can not apply:

	· Companies who has discontinued operation on or after 01st April 2008
· Section 25 Companies 
· Vanishing Companies
· Listed Companies
· Companies having secured loan / management dispute/ Government dues / Public Deposit default or outstanding / filing of documents stayed 
· Company with a pending prosecution for a non-compoundable offence
· Company where inspection or investigation is ordered and still under process
· Company where order under section 234 has been issued and still under process


· Government Company to get NOC from the respective Administrative Ministry or Dept of State Government
· Attach No Objection Certificate or Waiver Certificate from creditors 
(creditors includes everything on liability side except shareholders fund)
· Fixed Assets/Investments to be written off in case they have nil realizable value, noever they are required to be sold before availing this scheme.
· Details of all Current Assets, Sundry Debtors, Bank Balances, Loans & Advances written off between the period of last submission of financial statements and upto the date of last statement of accounts /financial statements for the purpose of this ‘Scheme’ should be furnished separately.

· At the end of last statement period total of Assets & total of Liabilities should be nil, balance if any in these accounts should be written off/ written back in the Profit & Loss account with proper authority
BACKGROUND & OBJECTIVES:

As per the statistics available with the Department of Company Affairs, about one third of total registered companies in India are not regular in filing annual financial statements, many of them have not raised their share capital to minimum as stipulated under amended section 3 of the Companies Act, 1956, and some of public companies has not even taken ‘Commencement of Business’ certificate as required under section 149 of the Act. It was thought that there will be a very good response to previous ‘Simplified Exit Scheme, 2005’, but only 26,000 companies opted for exit route under the scheme.
A cross section of professionals have, however felt it would perhaps not be fair to prosecute these companies, as many of them are genuine defaulter in the sense, that either they have never started any business activities/operations or they discontinued their operations for quite a long time and are not intending to do any business or commercial activity in future.

Therefore, the Department has considered professionals view on the matter and decided to bring an easy exit route to small, non-functioning or defunct companies. Department has so far issued following schemes/circulars in this connection, viz.

· Circular nos. 9/7/83-CL.III dated 17.02.1987 and 1/3/91-Cl.V; 5/4/91-CL.III dated 19.02.1991

· “The Fast Track Scheme” in the year 2000

· “The Simplified Exit Scheme” during 25.03.2003 to 31.03.2004

· “The Simplified Exit Scheme 2005” during 01.02.2005 to 31.08.2005

Now, once again the Department has launched a fresh scheme under the Banner “Easy Exit Scheme, 2010” with certain modifications and amendments to earlier schemes.

The basic objective of the scheme is to enable the defunct companies to get their name struck off from the Register of Companies by simplifying the procedures and to enable ROCs to strike off the names of such companies, suo motto, on application to be made (as prescribed).

STATISTICS:

Number of companies as on 31.01.2005 as per Research & Statistics Division of Ministry of Company Affairs are reproduced as below:

	Category of companies
	Govt. / Non-Govt.
	Public/Private
	Number of Companies

	Companies Limited by shares
	Govt
	Public
	717

	
	
	Private
	608

	
	Non-Govt.
	Public
	77385

	
	
	Private
	592469

	Sub-total
	671179

	Guarantee Companies
	Govt
	
	7

	
	Non-Govt.
	
	3381

	Unlimited Liability Companies
	
	
	496

	Total
	675063


Considering an average of 30000 companies incorporated per year, total number of companies at present is about 810000, of which about 1/3rd are irregular in filing their annual financial statements.  Considering this statistics there are still large number of companies which should avail “Easy Exit Scheme, 2010”. Department has clarified that after the scheme ends, it would take necessary penal action under the Companies Act, 1956 against such defunct companies which have not availed of this opportunity and have not complied with the provisions of the Companies Act, 1956 or are not filing documents with ROCs in a timely manner.

PROCEDURE:

Step 1: Are you Eligible?
     WHO CAN APPLY

All Companies
	Company has operation on or after 01st April 2008?

or

Is it a Section 25 Company? or Vanishing Company? or Listed Company?

or
Company has secured loan / management dispute/ Government dues / Public Deposit default or outstanding / filing of documents stayed?
or
Company has any pending prosecution for a non-compoundable offence?

or
Is there any inspection or investigation is ordered and still under process?

or
Is there any order under section 234 has been issued and still under process


No              Yes

	  No operations 

since incorporation
	
	Discontinued Operations before 01st April, 2008
	
	Discontinued Operations on or after 01st April, 2008



	CAN APPLY
	
	CAN NOT APPLY


Step 2: Documents required?

If you are eligible under Step 1, you are now required to submit following document electronically with www.mca.gov.in site:

· Application to be made in Form EES, 2010 electronically and to be digitally signed by any of the Director or Manager or Secretary. If for any reason, application is not being signed digitally, then a scanned copy of duly signed physical copy of the application should be attached;
· In all cases, the form should be certified by a CA/CS/CWA in whole time practice;

· Copy of Board Resolution authorising director(s) to file application under the ‘Scheme’;
· Affidavit by each of the existing director(s) individually in the prescribed format sworn before a 1st Class Magistrate /Executive Magistrate /Oath Commissioner /Notary;
· Affidavit to accompany copy of income tax PAN card or Passport and document evidencing present and permanent address duly attested by a Gazetted Officer or a whole time practicing CA/CS/CWA;

· Indemnity bond (individually or collectively) duly notarized in the prescribed format;
· Details of pending litigation against the company;
· Details of pending litigation under Companies Act, 1956 or other Act which pertains to an offence which is compoundable (a copy of compounding application to be enclosed);
· In case of Govt. Company:  No Objection Certificate issued by the concerned Administrative Ministry or Department of State Government
· Attach No Objection Certificate or Waiver Certificate from creditors 
(creditors includes everything on liability side except shareholders fund)
· Details of all Current Assets, Sundry Debtors, Bank Balances, Loans & Advances written off between the period of last submission of financial statements and upto the date of last statement of accounts /financial statements for the purpose of this ‘Scheme’ should be furnished separately.

· Accounts of the company as below:

1. A ‘Statement of Account’ as prescribed, prepared as on a date not prior to more than one month preceding the date of filing of application, duly certified by Statutory Auditor or CA in whole time practice;
	  No operation 

since incorporation
	
	Discontinued Operations before 01.04.2008



	No financial statements to furnish
	
	Regular in filing financial statements
	



	A declaration in the affidavit itself that the co has no assets and liabilities
	
	A declaration in the affidavit that the company has not carried out any operation after the date of last financial statement
	
	Audited financial statements upto the year or period of operation  and a declaration in the affidavit that the company has not carried out any operation after that year or period


Note: “Financial Statements” for this purpose means balance sheet and profit and loss account required to be maintained as per provisions of section 211 of the Companies Act, 1956.

	DEPARTMENTAL PROCEDURE


	If Application is found in ‘Order’




	ROC shall issue 30 days notice to the company u/sec 560(3) by email
	
	Name of the company and date of making application to be displayed on MCA site on daily basis giving 30 days time to raise objection
	
	ROC shall intimate:

· In case of NBFC Co. –RBI for raising objection, if any within 30 days
· In case of CIMC Co. - SEBI for raising objection, if any within 30 days

· All Companies - Income Tax Department for raising objection, if any within 30 days



	After passing of the time as given above and on being satisfied that the case is in order, ROC shall strike off the name of company from the Register and shall send a notice under section 560(5) for publication in the Official Gazette



	Company shall stand dissolved from the date of publication of notice in the Official Gazette


FAQ:

· My company has only one director

· The continuing director is required to appoint new director(s) to the extent required for the quorum in terms of regulation 75 of Table A of Schedule I to the Companies Act, 1956 or as per the relevant articles of association of the company

· My company has discontinued operations few years after incorporation, but not filed financial statements to ROC for the last year of operation. What documents we are required to file with.

· You are required to file along with other documents, the audited financial statements for the period or year of continuation, thereafter a declaration in affidavit itself that the company has not carried out any operation during the period and a statement of account in prescribed format prepared as on a date not prior to more than one month preceding the date of filing of application
· My company has large number of creditors, and company has discontinued its operation few years ago due to large losses. What additional documents I am required to file.

· Though it is not mentioned any where in the ‘Scheme’, but it is recommended to furnish ‘No Objection’ from all the creditors of the company. This is to safeguard the interest of creditors of the company and also ensure that unscrupulous promoters/directors/managers do not escape their liabilities. 

ISSUES UNRESOLVED:

· What about Directors / Managing Director / Whole Time Director (as the case may be) who does not possess any DIN or PASSPORT or PAN

· Is there any relief to those companies whose application will be rejected by ROC for the period involved in processing of application e.g. are they required to pay additional fee for Annual Return & Financial Statements required to be filed during that period

· Departmental procedure and action to be taken for those companies whose ‘application are not found in order’ is not prescribed anywhere in the ‘Scheme’

Format of Board Resolution:

Extracts of the Resolution passed at the meeting of directors of the company held at its Registered Office at …………………………… on ………………………… at…………...

The Chairman informed the Board of a ‘Easy Exit Scheme, 2010’ launched by the Department of Company Affairs for striking off the name of the company from the Register maintained at the office of the Registrar of Companies. After a thorough discussion the following resolutions were passed unanimously.

“RESOLVED THAT the Company shall make an application under the ‘Easy Exit Scheme, 2010’ for striking off the name of company from the Register by the Registrar of Companies, …………………...

RESOLVED FURTHER that for this purpose ……………………… &…………….. Directors of the company be and hereby authorised to sign the application form under the said scheme, sign and execute the Indemnity Bond and Affidavit and all other necessary documents, deeds and papers required for the said purpose and take all the necessary steps in this direction.”

Certified to be true copy
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