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[ ALL ABOUT MERGER & REVERSE MERGER

Merger

Thc provisions relaling to merger and
reverse merger are contained in sections 391
to 396 in Chapter V of Part V1 of the Act
though the sections do not  specifically
envisage anything about the terminology of
merger and reverse merger. The provisions of
the Act alse deal with compromise or
arrangement within or without amalgamation
or merger. Compromise Or Avrangement can
be done belwiorn a company and its creditors
ot any class of them and also between 2
company and its members or any class of
them. Such a comp ise or arrangemnent
reqaires sanclion of the court, which directs
holding of mevting of creditors or members or
class of vreditors or members, as the case may
be

Following ace the various types of mergers
conventionally prevailing  but are not
categorized as such under lhe provisions of
the Caompanies Act 1956

Veritical Merger - Merger of Companics
that have actual or potential buyer-seller
relationship

Horizolal Merger - Merger between two
companies those who ane competitors

Forward MNierger - Merger of Target
Company into the Acquirer Company

Conglomerate Merger - Merger between
two companies both are in unrelated sectors

Reverse Merger - Merger of Acquirer
Comipany into the Target Compan

5. DHAMAPAL

Demerges - Hiving off of an understanding
into a separate Company

An attempl has been made through this
article to throw some lights on the benefits
and activities involved in an analgamation /
de-merger by Corporate Sector.

As envisaged above the laws related to
mergers are codified in the Companics Act,
1956 which works in cyclic with various
regulatory policies. The general by relating
to-mergers, amalgamations and reconstruction
s embodied in sections 391 to 336 of the
Companies Act, 1956 which jointly deal with
the compromise 2nd arrangement with
creditors and members of a company needed
for Mrrger. Section 391 gives the Court the
power to sanction a compromise or
arrangement between a company and its
creditors/  members  subject to  certain
conditions. Seckion 392 gives the power lo the
Court to oversee such compromises or
arrangements with creditors and members.
Section 3¢3 provides for the disclosure of the
information required to be provided to the
creditors and members of the concerned
company when they assenting to such an
arpangement.
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394 envisages about the provisions
sEuonstruction and amalgamation
af commpanes by making an appropriate
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one single unit for the benefic of the o It would result in better and optimum
amalgamated  company and such utilization of the assets of the companies
mnatgamation will be conducive to better by pouling their resources and reducing
and more cfficient and economic control their overheads. An integration of
and conduct of the companies. activities would be economic and in the
Tt woikd biligg in ghasier econtuies b interests of all the companies concerned.
operation and will help in reducing e The amalgamabion when it materializes
enpanifiioe corsideral:ly and o lerger swould result in centralisad administration,
e growitg  company  will mean ecmmmy of  operations, integrated
erduced fitseesl s growlh pepecks bussseas approach, greater efficioncy and
for the people amd wpREsations investmint in professional management.

coreited with the company

i pulilis nberest,

sl will be

ACTIVITY SCBEDULE FOR PLANNING MERGER

5L No. Actinly

Action to be taken for completion of activity

1. [ s e PR
to be examined

Check the object clawses of the transfeeor and
trmsferve company with regard 10 the power of
amalpamation

Check the object clavse of the transferee company
regarding power to carry on the business of the
transferor campany; 4 not, it is necessary ta amend
the Obperts Clomse,

Check ol n
compaity i sufficient: if not it is fo be amended.

vrized capital of \he transferee

2 Froparsssn of Scheme
af funalpeowtion

Thi Scherne of amalgamstion sumibld be prepared by the
Compandes, which have arfived at a consensus o
merger. Thare s no specific form pazeribed for sceme of
ymilgamation but scheme shoald generaily contain the
fnllowing information:

1. Particulars about transferee and Iransferor
Companies.

Z  Appointed Date.

3. Main terms of transfer of assets from transferor 1o

transferee with power to execute on behalf or for

'I:l'l.l'.l'...S-gm

Preparation of Scheme
of Amalgamation

. Dwseription of proposed share exchange ratio, any

. Surrender of shares by sharcholder of Transferor

. Conditions about payment of dividend, ranking of

. Status of employees of the transferor companies from

. Treatment on eflective data of any debit balance of

transferee the deed/ documents being given o
transferee.

Main terms of transfer babilities from transferor to
transferee covering any conditions attached to loans
and other liabilities from bank/ financial institulion
et

Effective date when the scheme will coms into effect.

Conditions as 1o carrying on the busssss aclivities
by trarsfuror between "appointed das” apd "effective
date”.

Description of happenings and consequences of Lhe
scheme coming into effect on effective date.

Share Capital of Transferor Company specifying
authorized capital, issued capital and subscribed
and paid up capital.

Share Capital of Transferee Company cavering above
heads.

conditions attached thereto, any fractional share
cerhificates to be issued, Tramsferce Company's
responsibilily (0 obtain coseent of concermed
authonties for issue and allotment of shares.

Company for exchange into new share certificates.

equily shares, pro rata dividend declaration and
distributicn.

effective date and the slatus of the provident fund,
gratuity fund, super annnity fund or any special
scheme or funds created or existing for the benefit of
the employees {if any}.

transferor company balance sheet (if any).

D
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Preparation of Scheme
of Amalgamation

15.

. Commitment of ransferor and transferee companies

. Description of powers of defegate of transferve to give
. Cual®catiun attached to the scheme which requires

- Description of revecation/ cancellation of the

. Staterment to bear costs, ele. in connection with the

Miscellaneous provisions covering income-tax dues,
contingencies, and other accounting entries
deserving attention or treatment,

towards making applications/ petitions wnder
sections 391 and 394 and other applicable
provisions of the Companies Act, 1956 to the High
Court.

Enthancement of borrowing limils of Lhe transferes
company wpon the scheme coming into effect.

Transfevor aml transferee companies give assent to
change in the scheme by the court or other
authorities under law and exercising the powers an
behalf of the companies by their respective Boards.

effect to tim scheme.
approval of different agencies, etc.

scheme in the absence of approvals qualified in
cause 20 above not granted by concerned
authoritics.

The Transferar Company will be dissulved without
winding up after amalgamation is atfected.

scheme by (he imamieie company.

Fress Release

The news may be released to the press for
informatien of members and others

Eusancial Institutions/
Banks/ Trustees to
Detsenture holders, i
any, to be formally
advised and their
consent sought,

Financial imstitations/ trustess 1o Debenture holders,
if any, to be formally advised and their cansent
sought.

Board Meeting of both
the translercs sad
transferce com punes

i be held

Matice, Agenda of the board Meeling to be sent.
Board Meeting lo be held.

Agenda for Board Meeting will include the following
bemis

+ Effective date to be announced

4 Approval of Scheme of Amalgamation

% Approval of Ratio

+ Directors/ Officers 1o be empawered to make
applications to appropriate High Courts and 10 fake
the necessary action.

Application to the
High Court

An applicatin to the High Courts corcerned of both
Hha trritferd fitd Promaferes comrpanies will lave to
bar 1954, for
sumps for dnmecfiun to osivene The mesfmg in
Form Mo.A1 of the Compasss (Conirt) Rules, [,

& il 1 iegeiits (Dourt) B

Affdavit in support of sumssean will be i fom W
of the Companies {Court) Huses, 1958

Appointing chairmas of the meniing.

Fix quorum of Uw meeting. An order by judge is
sEmmore ronvendng meeting of the membar of the
transterr and transferee companies o approve the
schemw ard for approval. Thess will be in form
o35 of Companies {Court) Kules, 1955

In case uf @ merger of A polmilely sk CoTIY
with a healthy company, the possitnliy of seducing
the share capital of thr 5k company to the exient of
losses Lo be considetald and procedure for reduction
to be undertaken (if applicable). This would have an
effect an the EPS of the merged company.

If there are any calls in arrears of transferor
Company, the High Cour! direction to be sought
specifically { if any).

RS R, e 2007

7.

Notices of Extra Ordinary

General Mesting,

Motices and Stalements under section 393 of the Act
will have te be printed. It wilt be in Form 36 of
Companies (Court) Rules, 1959.

Take approval of draft of notice from Registrar of
HIGH CQURT pened invelved 5 days. J

—D
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Notices of Extra Drdinary
General Mecting.

Frosy Forms i Furm No.37 will have to be sent
along with the nosce.

Hall for the meetings to 1= linalized.

Notices will be in Ferm Ne 36 and will be sent to
individual members in the name of the chairman of
the mecting concerned, as required by Rule 73.
Notice shauld be accompanied by

+ The shaiement

4 A Copy of the Scbeme.

+ Fom of Proxy.
The MNotioe velll b s
such mannet s L ol B
clear days bebors fhe mestigg. The sivertisement will
be in Parm Mo 58,

© T mewspapirs in
y direet (ot Jess than 21

The Cowrt will fix a date for the heacing of the
petition. .

The Court will also direct official liquidater to
scrutinize the books of the transferor company ard
submit 4 repart thereon in terms of section 394 af the
Act.

Notice of the hearing will be advertised in the samd
papess as the courl may direct rot less than 10 days
before the date fixed lor the heasing,

Meetings of Members

The Mevorgs will te held as scheduled. The
managenmnt will answer (he queries of the members,
permitted by the chais

Decision of the meeting wiil b wsertained by poll
only (Rule 77).

Approval is required of a majotity in number of
persons present and voling representing  three-
fourths in value of the members.

Chairman of each meeting will within the time fised
by the Judge (or within 7 diys of ihe meeting) submit
a reporl in Form Mo 39

The Official liquidator upon directions of the Court
will be requized o inspect the buoks of the Transteror
Company and repert that the affairs of the Company
have pol been copducted in a manner gruiliosl
#har et of its inembers or to public interest.
The official liquidator may nominate a chartered
accountant from his parel o conduct the inspecbon
and report to hin. He may direct that L.ipection
should cover 3 - 5 years. The fees paypable will alsv
be fixed.- The alfical liquiclator's repeesaiiative will
visit the company’s office and particudam required
will be furnished 1o him,

Cm the basis of the reports of the reprisentative, the
official liquidator will submit his report to the court.
Thereupen the couct will arder dissolution from the
date specified in the order.

Petition 10 Courl

Where the scheme is approved by members, the
companies will within ¥ days of {iling of the report
by the Chairman present a pelition to the Court far
cantimation of the scheme. The Petition will be in
Form Mo 40,

Filing of copy of petition with annexures with ROC
through Form No 61 {eform).- A copy of the
petition will be served on the Regional Director and

others as directed by the Court.

Any person interested including ereditors and
employees may appear before the court and make
submission.

The erder of the Court may include such directions
with regard to any malter and such modification in
the scheme as the judge may think &t te make for the
proper working ol the Scheme.

The order may direct that a certified copy of the same
should be filed with the Registrar of Companies
within 30 days from the date of the order or such
other lime as may be fixed by the court.

S Sl Sop 7007

10. | Directions on the petition
11. | Neties of the Huaring
12, | Official Liquidator's
Report
13. | Hearing and Order
LS Buoliofin, Sop 2007
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Hearing and Order

The erder will be in form 41 with such variations as
may be necessary.

The order may inchude order for dissclution ol the
transferor company if the Official Liquidator has
submilted the repart.

The Court may make any provision for any person
who dissents from the schem.

Thasesier will not have any effect 6l a corlafied copy
I filed with the Registrar.

14 Fillng/ Annexing

Wistin 30 days of the making of the order, a certified
copy Lhereof will be filed wilh the Registrar of
Companies theough Form 21.

In computing Lie preriod of 30 days the time 1aken in
vbiining cetilied copy has to be excluded.

A copy of thw Court’s order will be annexed to every
copy of the memorandum and artiches of association
of the ransiers company.

15 | Eifective Date

As goom B e schewe s bocome  effeorive
particulars could be intimated through press sl
povernmment authotites, banks, creditors, custamer s
and others. Certified copy of the Court order will be
given wherever necessary.

As envaaged above, the court enjoys vast in that company which, under ihe

powers in refation o grant of senction for
apilgamition of companies and can make
pruvisices in the order, in respect of all or any
of ine toftowing malters: -

o the transfer to the transferee company of
the whole or any part of the undertaking,
property or Liabilities of any transferor
company;

= the alloonent or appropriation by the
transferee  company of any shares,
debentures, policies, or olher Lk interests

>

comproseise or arrangement ire to be
allottid o appropriated by that company
to or for any person;

the continuation by nr against the
fransferee  company of any legal
proceedings pending by or against any
transleror company;

the dissolution without winding up, of
any iransferor company;

the transfer to the menslerce company of
the while or any part of the undertaking,

TREE Belletn, Sep 2007

property or liabilities of any transferer
company;

o the continuation by or againsl the

transferee  company of any legal
procecdings pending by or against any
transferor company;

o such inodental, consequential  and
supplsmerin! malters as are necessary to
secure  [hal  the  reconstruction  ar
amalgemation  shall be  fully  and
effectively carmied out.

REVERSE MERGER
(Profit making Company merging with
Lass making Company)

Unabsorbed losses and depreciation of
amalgamating company are available lo the
amakganiied company te carry forward and
te set aff in the profit of the Company after
AMALGAMATION

As per Section 72A of the Income Tax Act,
1961, the accumutated loss and unabsorbed
depreviation of the amalgamating company
shalt be allowed in the assessment of the
amalgamaled  company provided the
following conditions are satisfied:

The amslgamating company should own
an indusirial underlaking,

The amalgamating company should have
been engaged in the business for atleast three
years during which the accomulated loss has
veeurred or the unabsorbed depreciation has
accumulated and it has held continuously as
on the date of the amalgamation at Ieas: three-
iourths of the hook value of the assets held by
it two years prior to the amalgamaltion.

Th- amalgamated company should hold
continuously for a minimum period of five
years from the date of amalgamation at Teast
three-fourths in the bouk value of fixed asseis
of the amalgamating company.

Amalgamated company continues  the
business of the amalgamating company for a
minimun pericd of five years.

Amalgamated company to comply any
other conditions as may be preeriied. In this
connection Rule No. %C in herma of licesse -
b (Thicty - third Amendment Rules), 1995, b
weproduced hereunder:

Notification No. 5.0, 123%E), dated 15th
December, 1959,

[{2000) 24 1TR 11 (5t))

in exercise of the powsn tonferred by
Section 295, rmoad with clause [l of 5ub -
Section (2) of Section ¥2A of the Incoses - tax
Act, 1961 (43 of 1961, the Centrai Lovernmenl!
hereby makes the lollowing rules further to
amend the Incoane - tax Rules, 1962, namely:-

(1) These rutes may be cailed the Income - tax.
(Thirty - third Amendment) Rules, 1999,

{2) They shall come into force on the dite of
their publication in the Official Gazette.

In the Incomie - tax Rulis, 1962, after rule
9E, the fol.lqwing shall be inserted, namely:-

S, 9C. Condilions for carrying forward or
set - off of accumulated loss and unabsortred
depreciation  allowance in case  of
amalgamation.- The conditions referred to in
clause (i) of Sub - Section (2) of section72A
ghall be the foilowing, namely:-

—
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the amalgamated company, owilyg an
industrial undertaking of the amalgamating
company by way of amalgamation, shall
achieve the level of production of at least fifty
percent of the installed capacity of the said
undertakings before the end of four years from
the date of amalgamation and continue to
mainfain  the said minimum level of
production till the end of five years from the
date of amalgamation:

Provided that the Central Government, on
an application made by the amalgamated
company, may relax the condition of
achieving the level of production or the period
during which the same is to be achieved or
both in suitable cases having regard to the
genuine offorts made by the amalgamated
company to attain the prescribed level of
production and the circumstances preventing
such efforts from achieving the same;

The amalgamated company shall furnish
I the Assessing Officer a certificate in Form
No. 62, duly verified by an accountant, with
reference to the books of account and other
documents  showing  particulars  of
production, along with the returm of income
for the assessment year relevant to lhe
previous year during which the preseribed
level of production is achieved and for
subsequent assessment years relevant 1o the
previous yeats falling within five years from
the date of amalgamation.

As per Section 2(1B) of the Income Tax Act,
1961 “Amalgamation”, in relation to
companics, means the merger of one of more
companies with another company (the
company or companies which so merger
being refecred to as the amalgamating

company or companics and the company
with which they merger or which is formed as
a result of the merger, as the amalgamated
company) in such a manner that -

» all the property of the amalgamating
company or companies immediately
belore the amalgamation becomes the
‘property of the amalgamated company by
virtue of the armalgamnation:

# all the lisbilities of the amalgamaling
company of companics bnmediately
belore the amalgamation beconte the
liabilities of the amalgamated company
by virtue of the amalgamation;

s sharcholders holding not less than theee-
fourhs in value of the shares in the
amalgamaking company ©r companies
{other than shares already held thercin
imimediately before the amalgamalion by,
or by a nominee for, the amalgamated
company or ik subsidiary) become
shareholders of the ammalgamared
company by virtue of the amalgamnation,

» otherwise than as a result of the
acquisiion of the property of one
company by another company pursnant
to the purchase of such property by other
company or as a result of the distribulion
of such property to the other company
after the winding up of the first -
mentioned company.

COMPANY WISE COMPLIANCE

>

CAS ol Sup 07

A. Amalgamating (Transferor) company

1t must be an industrial undertaking - that
it carried on the business of manufacture or
processing of Goods; or the manufaclure of
computer software; the business of generation
or distribution of electricity ar any other from
of power; or the business of providing
telecommunication services, whether basic or
cellular, including radie paging. domestic
salelite  service, network of  trunking,
treadband network and infernet services; or
mining; o the construction of ships, aircafts
or raif systems;

It should have been engaged in the
business in which acoumulated loss ocourred
for theee or mose years before amalgamation;

It should have held continupusly & = the
date of lhe amalgamation at least three -
fourths of the book value of fixed assets held
by #t two years prior to the date of
anvalgamation;

B. Amalgamated company

It holds continuously for a minimum
period of five years from the date of
amalgamation at least three - fousths of the
Look wvalue of fixed assets of the
amalgamating company acquired in scheme
of amalgamation;

It continues the business of the
amalgamating company for @ minimum
poricd of five years from the date of
amalgamalion; and

[t shall achigve the level of preduction of al
least fifty percent of the installed capacity of
the said undertaking before the end of four

years from the date of amalgamaton and
continue to maintain the said minimum level
of production till the end of five years from the

date of amalgamation;

It shall furnish to the Assessing Officer a
certificate in prescribed form, duly verified by
an accountant, with reference io the books of
accotntt and  other documents showing
particulars of production, along with the
return of mcome for the assessment year
refevant to the previous year during which the
prescribed level of proxduction is achivved and
for Sulm.'._ul tit asscssment years relevant to
the previcus ymars falling within five years
from the dale of amalgamation;

It fulfils ##e shave conditions to ensore the
revival of the business of the amalgamating
company of to ddaus that the amalgamation
is for genuine busmess purposs

The requirement of proving that the
purpose of amalgamabion was 10 revive the
business of amalgamating company, shows
that this provision is more appropeiale in case
of rehabilitation of sick indusiries.

IN NUTSHELL

Features of reverse mergers under Section
Z22A of the Income Tax Act, 1961

Amplgamation should be bebween the
companies and none of them showld be a firm
of partiers or sole - proprietor. In other words,
partnership firm or sole - proprietary concerns
cannot get the benefit of fax reliel under
Section 72A.

The companies entering nto amalyamation
should be engaged in either industrial activity

CASE Muaagin, Yap 2007
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or shipping business. In other words, the tax
relief under Section 72A would not be made
available to companies engaged in trading
activities or services. }

After amalgamation the “sick™ or
“financially unviable company” shall survive
and the other income generating company
shall extinct. In afher words, essenHal
condition to be fulfilled is that the acquiring
company will be able to revive or rehabilitate
having consumed the healthy company.

One of the merger company should be
financially uavizble and nave accumulated
losses to qualily for the merger and other
merger partner should be profit vaming so
that tax relief to maximum extent could be
had. In other words the company which is
financially unviable should be technically
sourd and feasible, commerdally and
economically viable bul Nnancially weak
because of financial stringency or lack of
financial respurces or its Habilities have
exceeded its assets and is on the brink of
insolvency. The second requisite qualification
assockated with financial woviabilily is the
accumulation of losses for past few years.

The merger should result inte the following
benefils 1o the amalgamated (acquired [/
target) company ie. (a} carry forward of
accumuiated  business  losses  of  the
amalgamaling company; (b) carry forwand of
unabsorbed depreciation of the amalgamating,
company and (c) accumulated loss would be
allowed to be carried forward and set of for
eight subsequent years.

Accumulated Joss” should arise from

“profils and gains from business or
profzssion” and not be loss under the head
“capital pgsins” o Cspeculation”. For
qualifying carry forward loss, the provisions
of Section 72 should have not been
contravened. Similatly for carry forward of
unabsorbed depreciation the conditions of
Section 32 should not have been violated.

Specified authority has to be satisfied of the
eligibility of the company for the reliof under
Section 72 of the Income - tax Act, 1961, It is
only on the recommendation of the speciiied
authority that Central Government may allow
the relief.

The company should make an applicatiun
to the “"specified authonty” for reguwite
recommundation of the case Lo the Ceammd
Government for granting or allowing e
relief,

Procedure for merger or amalgamation Lo
be followed in such cases is the same as in
any other cases. Specified Authority nrakes
recommendalion after taking into
consideration the Court'’s dinection on schenic
of amalgamation.

Amalgamation should be in the public
irterest i it should not be against public
policy, sheuld not defeat the basic tenets of
taw, and must safeguard the interest of
employees, consumers, customers, creditors
and sharcholders apart from the promoters of
the company through the revival of the
company.

Conclusion

The underlying principle behind mergers
and amalgamations is that companics merge

&
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and bevome a single enlity to achieve greater
advantage. In sirple terminology, mergers are
constdered as an important ool by companies
for purpose of expanding their operation and
increasing their profits and for the benefit of

the amalgamated company and such
amalgamation will be conducive to better and
more efficient and economic control and
conduct of the companies.




