

OPPRESSION AND MISMANAGEMENT
Section 397 & 398 



OPPRESSION: (SECTION 397):
(Abuse of Right / Exploitation of rightS of a Shareholder, members.)
(A mere isolated act is not oppression)

· When there is CONTINIOUS (must be continuous) abuse of Shareholders/ members rights (more than one) then it is Oppression U/s 397.
· When the affairS (More than One) of the Company are being conducted in a PREJUDICIAL manner to the members or public interest then the members can apply to Company Law Board. (Tribunal).
· The Company Law Board (Tribunal) will investigate the matter and when they are of the view that the affairs of the company are being conducted in a manner prejudicial to public interest or oppressive to any member / shareholder and the winding of such Company is necessary but that unfairly prejudice such members / shareholders0. It would make an order that would BRING TO AN END to such matter.


MISMANAGENT: (SECTION 398):

· When the affairS (More than One) of the Company are conducted in a manner PREJUDICIAL to the Public Interest or to the interest of the Company.
OR
· A material change has taken place in the management of the company and by reason of such change, it is likely that the affairs of the Company WILL be conducted in a manner prejudicial to the public interest or the interest of the Company then it is Mismanagement U/s. 398.





MINIMUM NUMBERS OF MEMBERS REQUIRED FOR APPLYING TO COMPANY LAW BOARD (TRIBUNAL): (SECTION 399):
· For Companies having Share Capital:
· At least 100 members  or at least 1/10th  of the total members (whichever is lower)
Or
· Members holding 1/10th of issued capital FULLY PAIDUP.

· For Companies having no share capital.

· 1/5th of total members.
· Joint Shares are counted as one share. (U/s 399 (2))
· A member can make application on behalf of other members if he has obtained the consent of other members in writing. (U/s 399(3))
· The Central Government may authorize the members / shareholders to apply to Tribunal not withstanding Section 399(1) (i.e minimum number required for applying to Tribunal) when it is of the opinion that circumstances exists which makes it just and equitable.(U/s 399(4)).
· The Central Government may itself apply to Company Law Board (Tribunal) for an order U/s 397 or U/s 398. (U/s. 401)

POWERS OF COMPANY LAW BOARD (TRIBUNAL) ON APPLICATION MADE U/s 397 AND U/s 398: (SECTION 402):

· Regulate the conduct of the Company in future.
· Instruct someone to sell his / her shares / interest in the company to someone else or to the company itself.
· Ask any one  to vacate the office:
· Managing Director
· Director
· Manager
· Setting aside the modification in agreement, termination etc
· Setting aside the transfer, delivery of goods, payments, execution or other act relating to property made or done by or against the company within 3 months before the date of application.



Until the tribunal makes a final order U/s 397 & 398 it can pass an INTRIM ORDER for conducting the affairs of the Company: (SECTION 403):

POWER OF CENTRAL GOVERNMENT TO PREVENT OPRESSION AND MISMANAGEMENT: (SECTION 408):
· The Central Government may appoint such numbers of Directors as recommended by Company Law Board (Tribunal) on the Board Of Directors by a written order effecting safeguard the interest of the Company and its members.
· The Central Government may appoint such numbers of Addational Directors as recommended by Company Law Board (Tribunal) on the Board Of Directors by a written order effecting safeguard the interest of the Company and its members.
· The Directors appointed by the Central Government may hold office for a maximum period of 3 years which can be renewed.
· The Directors appointed by the Central Government need not retire by rotation.
· The Directors appointed by the Central Government need not hold qualification shares.
· The Directors appointed by Central Government shall report time to time about the affairs of the company to the Central Government.
· No change in the composition of the board of directors will take place without the permission of the tribunal after the directors are appointed by the central; government.

· Central Government will decide about appointment of director and will take advice from Company Law Board (Tribunal). 
· Company Law Board (Tribunal will recommend the Number Of Directors.


POWERS OF COMPNAY LAW BOARD (TRIBUNAL) TO PREVENT CHANGE IN BOARD OF DIRECTORS LIKELY TO AFFECT COMPANY PREJUDICALLY: (SECTION 409):  

· The Company Law Board (Tribunal) on receipt of complain by MANAGING DIRECTOR / DIRECTOR / MANAGER of a Company that as a result of change which HAS taken place or IS LIKELY TO TAKE PLACE in the ownership of any share held in the Company, or a change in the Board of Director is likely to take place which would affect prejudicially the affairs of the Company.
· The Company Law Board may order an inquiry and if satisfied may by order , direct that no resolution passed or may be passed after the complaint have effect unless confirmed by the Company Law Board (tribunal)


When a Managing Director or Director or Manager is removed from Office or place of Profit U/s. 397 & U/s 398 then: (Section 407):

· No Compensation will be paid to such person.
· He / she would not be appointed to any office or place of profit in THAT Company for a period of not less than 5 years.


