


          

















CONSEQUENCES OF NON-COMPLIANCE
1. The Company and every Officer in default 
a) Imprisonment up to 2 years, or 
b) With fine up to Rs.50, 000. 
2. All persons who are knowingly parties to any contravention shall be liable jointly and severally to the Company for:
a. Repayment of the loan, or
b. Making good the sum which the Company may have been called upon to pay on account

of the guarantee given or the securities provided by such Company.
3.   Transaction in violation of Sec.372 is void and ineffective.
The provisions of Section 372A 

1. Approval of the Board: 
a. Approval in all cases
b. Prior approval
c. Resolution passed at a Board meeting
d. Power to make inter corporate loans and investments cannot be delegated
e. Unanimous approval

2. Approval by special resolution:

a. Ceiling limit. The ceiling limit on making loan, investment, guarantee, or security is higher of the following:

i. 60% of the aggregate of paid-up share capital and free reserves of the company.
ii. 100% of free reserves of the company. 

Paid up capital shall include paid up equity share capital as well as paid up Preference share capital.

b. Where the ceiling limit is exceeded: Previous authorization by a special resolution is required.
c. Time of passing special resolution: Special resolution is required prior to making any inter corporate loan, investment, guarantee or security.
e. Manner of passing special resolution:
i. Whether annual general meeting or extraordinary general meeting
ii. However, the special resolution shall be passed by postal ballot, if the following 2 conditions are satisfied:

· The company is a listed company.

· The proposed business relates to making of any inter corporate loan, guarantee, or security.

f. Disclosure requirements in notice of special resolution
i. The specific limits
ii. The particulars of other body corporate in which investment is proposed to be made or loan, guarantee, or security is proposed to be given.
iii. Purpose of making loan, investment, guarantee, or security.
iv. Specific sources of funding.
v. Other relevant details.

g. No blanket permission to be given by the shareholders
3. Approval of Public Financial Institution: The Company shall obtain the prior approval of the Public Financial Institution from which it has taken a term loan. The prior approval is required even if the loan agreement does not specify any such condition. The expression 'Public Financial Institution' has been defined under Sec.4A and includes ICICI, IFCI, IDBI, LIC and UTI.
4. No default in respect of public deposits is subsisting
5. Minimum rate of interest:  Prevailing bank rate. ‘Bank rate' means the rate at which RBI lends money to commercial banks.

6. Relaxations in conditions:
1. No special resolution for guarantee: The Board may give guarantee in excess of the ceiling limit without passing a special resolution if the following three conditions are satisfied:

a. A unanimous resolution is passed in a Board meeting for giving guarantee.

b. There exist exceptional circumstances which prevent the company from passing a special resolution.

c. The resolution of the Board is confirmed within 12 months:
i. In the general meeting of the company; or
ii. In the annual general meeting held immediately after passing of the Board's resolution; 
      Whichever is earlier.
2. No approval of Public Financial Institution: 
a. Loans, investments, guarantee, or security does not exceed 60% of the aggregate of paid up share capital and free reserves.
b. There is no default in repayment of loan installments or interest to Public Financial Institution.

Meanings:

Loans: It includes debentures or any deposit of money made by one company with another company, not being a banking company

Free Reserves: means those reserves which, as per the latest audited balance sheet of the company, are free for distribution as dividend and shall include balance to the credit of the securities premium account but shall not include share application money.
Paid Up Capital:  Paid-up capital is essentially the portion of authorized share capital that the company has issued and received payment for. 
Advance against Goods or Services

THE PROVISIONS OF SECTION 297
Applicable To All Public and Private Companies

	Sr.

No.
	TYPE OF TRANSACTION
	PROVISIONS OF SECTION 
	PAID UP CAPITAL BELOW Rs. 1.00 CRORE
	PAID UP CAPITAL of Rs. 1.00 CRORE or ABOVE

	1. 
	Any contract for sale, purchase or supply of Goods/ Material/ Services 
	297 (1) (a)
	Prior approval of the Board of Directors
	Prior approval of the Board of Directors and Central Government

	2. 
	Goods/ Material for Cash (which also includes Cheque) at prevailing market price 
	Exemption

297 (2) (a)
	N. A.
	N. A.

	3. 
	Supply of goods / materials against advance
	Exemption

297 (2) (a)
	N. A.
	N. A.

	4. 
	Supply of goods / materials at prevailing Market Price against hundies/ promissory notes payable on demand
	Exemption

297 (2) (a)
	N. A.
	N. A.

	5. 
	None of the Party is regularly trading in that line
	Not covered in exemption granted u/s

297 (2) (a)
	Prior approval of the Board of Directors
	Prior Approval of the Board of Directors and Central Government

	6. 
	Services provided for cash irrespective of value.
	
	
	

	7. 
	Any Contract for Goods/ Materials/ Services total value below Rs.5,000/- p.a. & any one of the party is regularly trading in it.
	Exemption

297(2)(b) and proviso
	N. A.
	N. A.

	9. 
	Any contract below Rs. 5,000/- per annum but none of the party is regularly trading in it
	Not covered in exemption granted u/s

297 (2) (b) and proviso
	Prior approval of the Board of Directors


	Prior Approval of the Board of Directors and Central Government



	10. 
	Any Contract for Goods/Material/ 

Services on credit total value above Rs. 5,000/-p.a. 
	
	
	

	11. 
	Any transaction by the Banking/ Insurance company in the ordinary course of business 
	Exemption 

297 (2) (c)
	N. A.
	N. A.

	12.
	Urgent necessity Contracts for Goods/ Material/ Services irrespective of value 
	297 (3)


(Also Refer DCA Letter No. 8/11/75 – CL – V dated 29.03.1975)



	Approval of the Board of Directors within 3 months from the date of contract


	The escape route is not available, since this provision does not escape prior approval of the Central Government. 




Loan to Directors 

Section 295 put restrictions on a public company or a private company being a subsidiary of a public company intending to make any type of transaction with a director of the company or partner or relative of a director, etc. whether, directly or indirectly to make any loan, or to give any guarantee, or to provide any security in connection with a loan made by any other person to, or to any other person by, and it calls for obtaining the previous approval of the Central Government. 

Applicable to a public company or a private company, which is a subsidiary of a public company.

Exemption

(a) Private Company which is not a subsidiary of public company; 

(b) Banking Company; 

(c) Government Company' 

(d) Loan made by holding company to its subsidiary company; 

(e) Guarantee given or security provided by holding company in respect of any loan made to its subsidiary
      company 

Persons covered under section 295

(a) any director of the lending company; 

(b) any director of the holding company; 

(c) any partner of any such director; 

(d) any relative of any such director; 

(e) any firm in which any such director is a partner; 

(f) any firm in which a relative of such a director is a partner; 

(g) any private company of which any such director is a director; 

(h) any private company of which any such director is a member; 

(i) any body corporate of which not less than 25% of the total voting power may be exercised or controlled 
    at a general meeting by any director or by two or more directors together; and 

(j) any body corporate, the Board of directors, managing director or manager whereof is accustomed to act in 
    accordance with the directions or instructions of the Board, or of any director or directors, of the lending 
    company. 

Non-applicability of the provisions of section 295 
1. any loan made to an employee of the company, who is not a relative of any director; 
2. any loan or advance made to a trust in which directors are trustees; 
3. any quasi-loan;
4. any advance or deposit made in connection with leasing/hire-purchase transaction; 
5. any advance payment of salary given to an employee who is a relative of a director as per the rules of the company; 

6. 
any investment made in acquiring residential accommodation for director(s) (whether by way of  purchase or entering into a lease agreement); 

7. 
house building loan given to a director subject to the guidelines issued for that purpose by the Central Government; 

8. 
any loan made to a Registered Co-operative Society; 

9. 
any loan given by a holding company to any director of its subsidiary company; 

10. advance given for services to be rendered or goods to be supplied provided it is reasonable and 

commensurate with the services to be rendered or goods to be supplied; 

11. section 295(1) does not apply to a government company provided that such company has 
obtained the approval of the Ministry or Department of the Central Government, which is administratively in charge of the company, or as the case may be or the State Government. 
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Applicability of Section 372A





Private Companies





Non subsidiary of Public 


         Companies








Subsidiary of Public Companies





Public Limited Companies





Not Applicable





Scope of Section 372A





When a company makes a loan to any other body corporate


When a company acquires the securities of any other body corporate


When a company gives any guarantee or provides any security to


(i) Any person who gives a loan to any body corporate or 


(ii) A body corporate, which gives a loan to any other person.


























