
COMPANY MANAGEMENT

Company is owned by shareholders who invest money by purchasing shares of the company. Shareholders are too many in number and more over they are scattered all over the country. It is practically impossible for a large number of share holders to control and look after the affairs of the management of the companies. Board of Directors is the elected representative of the share holders. Board consists of a number of directors as according to the provisions of Articles Association of the company. Each member of the Board is individually called ‘Director’. They are collectively called Board of Directors. The entire affairs of the management of the company are vested with the Board of Directors.

DIRECTORS

The directors are the elected representatives of the shareholders. They are the policy makers of the company. Section 2(13) defines a ‘director’ as “any person occupying the position of a director by whatever name called”. Thus, it is not the name by which a person is called director but the position he occupies and the functions and duties which he discharges that determine whether in fact he is a director or not.

No body corporate, association or firm can be appointed director of a company. Only an individual can be appointed as director [Sec 253]

Qualifications for Directors

Every person who is capable of entering into contracts is eligible for appointment as a director of a company .The companies Act does not prescribe any academic qualification for the appointment of directors. A director need not be a shareholder of a company unless the Article provide otherwise But the Article of every company may require that a director shall take at least one share as qualification share within two months of his appointment as director where share qualification is fixed by the Article of a public company, and a private company, which is a subsidiary of a public company.

Qualification Shares [Sec 270]

Qualifications shares are the minimum number of equity shares held by a person in order to qualify him to be a director 

a. Each director must take qualification shares within 2 months after his appointment.

b. The nominal value of qualification shares should not exceed Rs. 5,000 or the nominal value of one share where it exceeds Rs. 5,000.

This provision does not apply to a private company unless it is subsidiary of a public company.  A pure private company may or may not provide in its Articles any requirement of share qualification.
Disqualifications of a Director [Sec 274]

The following persons shall not be capable of being appointed as directors of any company:

1. A person of unsound mind 

2. An un discharged insolvent;

3. A person who has applied to be adjudged an insolvent;

4. A person who has been convicted by a Court of an offence and sentenced in respect thereof to imprisonment for not less than six months, and a period of five years has not elapsed from the date of the expiry of the sentence;

5. A person who has not paid any call in respect of shares of the company held by him, and six months have elapsed from the last date fixed for the payment of the call;

6. A person who has been disqualified by a Court , to restrain fraudulent persons from managing companies

7. A person who is already a director of a public company which:-

a. has not filed the annual accounts and annual returns for any continuous three financial years commencing on and after the first day of April, 1999; or

b. has failed to repay its deposit or interest thereon on due date or redeem its debentures on due date or pay dividend and such failure continues for one year or more.

8. A director who has been removed from office by the Central Government shall not be a director of a company, for a period of five years from the date of order of removal 

9. A person who fails to take up qualification shares within the prescribed time.

10. A person who is not competent to enter into contract like minor, lunatics, etc.

LEGAL POSITION OF DIRECTORS

Legal position of directors is not defined in Companies Act. They have at various times been described by judges as agents, trustees or managing partners. 

Directors as Agents

The relationship between company and directors is that of principal and agent. Company is an artificial person created by law. But the activities of the company is governed and managed by human agency. The board of directors manage and control the affairs of the company as an agent. Directors enter into a number of valid contacts on behalf of the company, it is the company which is liable on it and not the directors. The shareholders may ratify the acts of directors as agent of the company, if the acts done by the directors are within the powers of the company. 

Directors as Trustees

Directors have been referred to as the trustee of company’s assets and properties. A trustee is a person in whom is vested the legal ownership of the assets which he administers for the benefit of another. The directors are considered as trustees of the assets of the company and of the powers that vest in them because they administer those assets and perform duties in the interest of the company and not for their own personal benefits.

Directors as Managing Partners

The directors are appointed to manage and control all the affairs of the company. By virtue of the provisions of Memorandum of Association and Article of Association, Directors enjoy vast powers of management and act as the supreme policy and decision making body. According to some persons, company is a large partnership, directors being changed with the responsibility of managing the affairs and other share holders are dormant partners. Thus the directors of company have been referred to managing partners.

Directors are the ‘Officers’ of the company

Though directors are treated as professional paid employees of the company, yet they are not strictly employees. They are not members of company’s staff. Director is considered as an ‘officer’ of the company.

APPOINTMENT OF DIRECTORS

The appointment of a director of a company may be dealt with under the following heads:

· Appointment of first Directors,

· Appointment at general meeting,

· Appointment by the Board of Directors,

· Appointment by third parties, 

· Appointment by Central Government.

1. Appointment of First Directors

 It is the usual practice that the first directors are named in the Articles. If the Article do not mention the names of directors, the subscribers to Memorandum shall be deemed to be the first directors of the company. They shall hold office until the directors are appointed at the first annual general meeting of the shareholders.

2. Appointment of Directors at General Meeting [Sec 255]

The directors must be appointed by the company in general meeting. In the case of a public company or a private company which is a subsidiary of a public company, unless the Articles provide for the retirement of all directors at every annual general meeting, at least two-third of the total number of directors must be persons whose period of office is liable to determination by rotation In case of a private company, which is not a subsidiary of a public company, if the Articles are silent as to the appointment of directors, or do not specifically provide for appointment of directors otherwise than in a general meeting, then the directors are to be appointed in general meeting by the shareholders.
3. Appointment by Board of Directors

In the following three cases, Board of Directors can appoint directors:

a. Appointment of Additional Directors

If the Articles authorise, the Board of Directors can appoint additional directors. These additional directors appointed by the Board of Directors can hold Office only up to the date of next annual general meeting. The additional directors together with the other directors forming the Board should not exceed the maximum number of directors fixed by the Articles.

b. Casual Vacancies (Sec. 262)
In the case of public company or a private company which is a subsidiary of public company if the office of any director appointed in the general meeting is vacated before his term of office expires in the normal course, the casual vacancy can be filled by Board of Directors. Such office up to the date, the director whose place he was appointed, would have continued to hold office. Casual vacancy is caused by death insolvency, in sanity or resignation of directors.

If the Article authorise or by passing a special resolution by the company in the general meeting, the Board of Directors may appoint an Alternate Director in the place of original director who may be absent from the state for a period of not less than three months in which, board meeting are usually held.

c. Alternate Director (Section 313)

An alternate director is not an agent of the original director. An alternate director shall not hold office as such for a period longer than that ‘permissible’ to the original director in whose place he has been appointed and shall vacate office if and when the original director returns to the State in which meetings of the Board are ordinarily held.

Appointment of Directors by proportional Representation [Sec 265]

 Usually directors appointed by passing ordinary resolution in the general meeting. Thus the majority share holders representing 51% or more may elect all directors and there will not be any representation of 49 percent shareholders on the board of directors in order to enable the minority shareholders to have a proportionate representation on the Board, the Act gives an option to companies to appoint directors through a system of proportional representation. A company may provide in its Articles for the appointment of not less than 2/3rd of the total directors according to the principle of proportional representation by single transferable vote or some system of cumulative voting or otherwise. Such appointment be made once in every three years.

4. Appointment of Directors by the Central Government [Sec 408]

The Central Government has been empowered to appoint director on an order passed by the Company Law Board. The Company Law Board may so order either on a reference by the Central Government, on the application of not less than 100 members of the company or of members holding not less than 1/10th of the total voting power. Such appointments shall be so ordered by the Company Law Board where it finds that the affairs of the company have been conducted in a manner oppressive to any member of the company or in a manner prejudicial to the interests of the company or to public interest. Such a director may be appointed for any term but not exceeding three years. A person appointed by the Central Government in pursuance of the above provisions shall not be:

· considered for the purpose of reckoning 2/3rd or any other proportion of the total number of directors of the company 

· required to hold qualification shares 

· required to retire by rotation 

The Central Government may remove any such director from his office at any time and appoint another person to hold office in his place .The provisions of this Section are applicable to both public and private companies.

5. Appointment of Directors by Third Parties (Nominee Directors)

Certain persons like representative of banks, holding companies, mutual funds or other financial institutions which have advanced loans to the company, can appoint their nominee to the board of directors , if such appointment is authorised by Articles of association.  The right to nominate the directors on the Board is usually contained in the contract itself. The above lending institutions, in the modern corporate world have assumed a very important role in financing various projects of the companies. Because of their heavy commitment, such provider’s of money mainly desire to safeguard their interest. Moreover they will also like to ensure that the fund lent by them is invested in the stipulated purpose only.

Minimum and Maximum Number of Directors [Sec 252]

Every public company (other than a public company which has become such by virtue of Section 43A) must have at least 3 directors and every private company (including a deemed public company) must have, at least 2 directors. However, a public company having:

· a paid-up capital of five corers rupees or more; and

· one thousand or more small shareholders;

may have a director elected by such small shareholders in the manner as may be prescribed. There is no limit to the maximum number of directors. All members may also be appointed directors. The Articles of a company may, and usually do fix the minimum and maximum number of directors of its Board.

A company in general meeting may, by ordinary resolution, increase or reduce the number of its directors within the limits fixed in that behalf by its Articles [Section 258]
Number of Directorships [Sec 275]

A person cannot hold office at the same time as a director in more than 15 companies. However, in computing this number of 15 directorships, the directorships of the’ following companies, will be omitted.

i. Private companies,

ii. Unlimited companies,

iii. Associations not carrying on business for profit or which prohibit payment of a dividend, and

iv. Alternate directorships.

RETIREMENT [Sec 256]

In the case of public companies, the directors must retire by rotation. One-third of the directors subject to retirement by rotation must retire at an annual general meeting. All such directors must retire in the course of three years, one-third of them retiring in each year. The directors to retire by rotation at every annual general meeting shall be those who have been longest in office since their last appointment. As between persons appointed on the same day, retirement is to be determined by mutual consent and in case of default, by lots . In the case of private companies, the directors are not required to retire by rotation. They may be appointed as permanent life directors.

Vacation of Office of a Director [Sec 283]

A director in a company shall vacate his office in the following cases:

When director fails to obtain the share qualification within the prescribed time,

· He is found to be of unsound mind,

· He applies to be adjudicated an insolvent;

· He is adjudged an insolvent;

· He is convicted by a Court of any offence and sentenced in respect thereof to imprisonment for not less than six months;

· He fails to pay any calls in respect of shares of the company held by him, within six months from the last date fixed for the payment of the call.

· He abstains himself from three consecutive meetings of the Board of directors or, from all meetings of the Board for a continuous period of three months, whichever is longer, without obtaining leave of absence from the Board;

· When he obtains any loans from the company without previous approval of the central government.

· When he fails to disclose his interest in any contract with the company He becomes disqualified by an order of Court under Section 203;

· He is removed from the post of director by the shareholder.

· Having been appointed a director by virtue of his holding any office or other employment in the company, he ceases to hold such office or other employment in the company.

Removal of a director 

It may be grouped under the following three heads:

I. Removal by Shareholders

II. Removal by Central Government

III. Removal by Company Law Board

Removal by Shareholders (Sec. 284)

A director can be removed from office before the expiry of his period by passing an ordinary resolution by the shareholders at their general meeting of the company, must intimate such removal by a notice to the director concerned and he must be given a chance to be heard. The vacancy caused by such removal of directors may be filled at the same meeting or in the subsequent board meeting. This provisions applies to both public as well as private companies

A company may, by ordinary resolution passed in general meeting after due receipt of a special notice, remove a director before the expiry of his term of office.

The following directors cannot be removed by the shareholders in the general meeting.

· a director appointed by the Central Government

· a director of a private company holding office for life on April 1, 1952;

· director elected by the principle of proportional representation

· directors appointed by Central Government under Industries (Development & Regulation) Act, 1951;

· special directors appointed under Sick Industrial Companies (Special Provisions) Act, 1985;

· directors appointed by financial institutions under statutory powers;

· nominee directors;

· directors appointed by Company Law Board under Section 402.

Removal by Central Government [Sec. 388 D]

The Central Government has the power to make a reference to the Company Law Board against any managerial personnel. The power can be exercised where, in the opinion of the Central Government, there are circumstances suggesting:

(a) that any person concerned in the conduct and management of the affairs of a company is or has been guilty of fraud, misfeasance, persistent negligence or default in carrying out his obligations and functions under the law, or breach of trust in connection therewith; or

(b) that the business of the company is not or has not been conducted and managed by such person in accordance with sound business principles or prudent commercial practices; or

(c) that the business of the company is or has been conducted or managed by such person in a manner which is likely to cause or has in fact caused, serious injury or damage to the interest of trade, industry or business to which such company pertains; or

(d) that the business of the company is or has been conducted and managed by such person with an intent to defraud its creditors, members, or any other person or otherwise for a fraudulent or unlawful purpose in a manner prejudicial to public interest.

The reference may be made by stating a. case against the person aforesaid with a request that the Company Law Board may inquire into the case, record finding as to whether or not such person is fit and proper person to hold the office of director or any other office connected with the conduct and management of any company.

At the conclusion of the hearing of the case, the Company Law Board shall record its findings, stating therein specifically as to whether or not the director is a fit and proper person to hold the office of director or any other office connected with the conduct and management of any company (Section 388D).

On the basis of the aforesaid findings, the Central Government may, by order, notwithstanding any other provision contained in the Act, remove the delinquent respondent (director) from his office (Section 388E). The said order must not, however, be passed against any person unless he

has been given a reasonable opportunity to show cause against the order.

c. Removal by Company Law Board [Section 402(d)J

Where an application has been made to the Company Law Board under Section 397 or 398 against oppression and mismanagement of a company’s affairs, the Company Law Board may order for the termination or setting aside of an agreement which the company might have made with any of its directors. Such a director shall not be entitled to serve as a manager, managing director or director of the company without leave of the Company Law Board for a period of five years from the date of Company Law Board’s order terminating or setting aside his contract.

DUTIES OF DIRECTORS

GENERAL DUTIES: 

1. Duty of good faith: The directors must act in the best interest of the company. Interest of the company implies the interest of the present and future members of the company on the footing that company would be continued as going concern. A director can not escape from his duty to account for his profit by resigning from his office of director in order to obtain a profit thereafter.

2. Duty of care: the directors of a company must discharge their duties and obligations with skill and diligence as expected from a reasonable person of his knowledge and experience. A director must display care in performance of work assigned to him. He is, however, not expected to display an extraordinary care but that much which a man of ordinary prudence would take in his own case. Any provision in the company’s Articles or in any agreement that excludes the liability of the directors for negligence, default, misfeasance, breach of duty or breach of trust, is void. The company cannot even indemnify the directors against such liability.. 

3. Duty not to delegate: Director being an agent is bound by the maxim “delegatus non potest delegare”, which means “a delegatee cannot further delegate”. Thus, a director must perform his functions personally. However, he may delegate his in certain conditions.

STATUTORY DUTIES: 

1. To file return of allotment: Section 75 of the Companies Act, 1956 requires a company to file with the Registrar, within a period of 30 days, a return of the allotments stating the specified particulars. 

2. Not to issue irredeemable preference share or shares or share redeemable after 20 years: Section 80, forbids a company to issue irredeemable preference shares or preference shares redeemable beyond 20 years. Directors making any such issue may be held liable as officer in default and may be subject to fine up to Rs. 10,000/-.

3. To disclose interest: In respect of contracts with director, Section 299 casts an obligation on a director to disclose the nature of his concern or interest (direct or indirect), if any, at a meeting of the Board of directors. In case of a proposed contract or arrangement, the required disclosure shall be made at the meeting of the Board at which the question of entering into the contract or agreement is first taken into consideration. In the case of any other contract or arrangement, the disclosure shall be made at the first meeting of the Board held after the director become interested in the contract or arrangement. 

4. To disclose receipt from transfer of property: Any money received by the directors from the transferee in connection with the transfer of the company’s property or undertaking must be disclosed to the members of the company and approved by the company in general meeting. Otherwise, the amount shall be held by the directors in trust for the company. Even no director other than the managing director or whole time director can receive any such payment from the company itself.

5. To disclose receipt of compensation from transferee of shares: If the loss of office results from the transfer (under certain conditions) of all or any of the shares of the company, its directors would not receive any compensation from the transferee unless the same has been approved by the company in general meeting before the transfer takes place. If the approval is not sought or the proposal is not approved, any money received by the directors shall be held in trust for the shareholders, who have sold their shares. 

6. Duty to attend Board meetings: A number of powers of the company are exercised by the Board of directors in their meetings held from time to time. Although a director may not be able to attend all the meetings but if he fails to attend three consecutive meetings or all meetings for a period of three months whichever is longer, without permission of the Board, his office shall automatically fall vacant

OTHER DUTIES:

1. To convene statutory, Annual General meeting (AGM) and also extraordinary general meetings

2. To prepare and place at the AGM along with the balance sheet and profit & loss account a report on the company’s affairs including the report of the Board of Directors

3. To authenticate and approve annual financial statement

4. To appoint first auditor of the company

5. To appoint cost auditor of the company.

6. To make a declaration of solvency in the case of Members voluntary winding up

LIABILITES OF DIRECTORS

I: Liability to the company:

1. Breach of fiduciary duty: where a director acts dishonestly to the interest of the company, he will be held liable for breach of fiduciary duty. Most of the powers of directors are powers in trust, and therefore, should be exercised in the interest of the company and not in the interest of the directors or any section of members.

2. Ultra vires acts: Directors are supposed to act within the parameters of the provisions of the Companies Act, Memorandum and Articles of Association, since these lay down the limits to the activities of the company and consequently to the powers of the Board of directors. Further, the powers of the directors may be limited in terms of specific restrictions contained in the Articles of Association. The directors shall be held personally liable for acts beyond the aforesaid limits, being ultra vires the company or the directors.

3. Negligence: As long as the directors act within their powers with reasonable skill and care as expected of them as prudent businessman, they discharge their duties to the company. But where they fail to exercise reasonable care, skill and diligence, they shall be deemed to have acted negligently in discharge of their duties and consequently shall be liable for any loss or damage resulting therefrom.

4. Misfeasance: Directors are the trustee for the moneys and property of the company handled by them, as well as exercises of the powers vested in them. If they dishonestly or in a mala fide manner, exercise their powers and perform their duties, they will be liable for breach of trust and may be required to make good the loss or damage suffered by the company by reason of such mala fide acts. They are also accountable to the company for any secret profits they might have made in course of performance of duties on behalf of the company. Directors can also be held liable for their acts of .misfeasance. i.e., misconduct or willful misuse of powers.
II: Liability to third parties: 

Liability under the Companies Act:  

1. Prospectus: Failure to state any particulars or mis-statement of facts in prospectus renders a director personally liable for damages to the third party. A director shall be liable to pay compensation to every person who subscribes for any shares or debentures on the faith of the prospectus for any loss or damage he may have sustained by reason of any untrue or misleading statement included therein.

2. With regard to allotment: Directors may also incur personal liability for:

a. Irregular allotment, i.e., allotment before minimum subscription is received or without filing a copy of the statement in lieu of prospectus. If any director of a company knowing contravenes or wilfully authorizes or permits the contravention of any of the provisions of section 69 or 70 with respect to all allotment, he shall be liable to compensate the company and the allottee respectively for any loss, damages or costs which the company or the allottee may have sustained or incurred thereby

b. For failure to repay application monies in case of minimum subscription having not been received within 120 days of the opening of the issue. Under section 69(5) read with SEBI guidelines, in case moneys are not repaid within 130 days from the date of the issue of the prospectus, the directors of the company shall be jointly and severally liable to repay that money with interest at the rate of 6 % per annum on the expiry of 130th day. However, a director shall not be liable if he proves that the default in repayment of money was not due to any misconduct or negligence on his part.

c. Failure to repay application monies when application for listing of securities are not made or is refused. Where the permission for listing of the shares of the company has not been applied or such permission having been applied for, has not been granted, the company shall forthwith repay without interest all monies received from the applicants in pursuance of the prospectus, and, if any such money is not repaid within eight days after the company becomes liable to repay, the company and every director of the company who is an officer in default shall, on and from the expiry of the eighth day, be jointly and severely liable to repay that money with interest at such rate, not less than four per cent and not more than fifteen per cent, as may be prescribed, having regard to the length of the period of delay in making the repayment of such money.

3. Unlimited liability: Directors will also be held personally liable to the third parties where their liability is made unlimited. The Memorandum of a company may make the liability of any or all directors, or manager unlimited. In that case, the directors, manager and the member who proposes a person for appointment as director or manager must add to the proposal for appointment as a statement that the liability of the person holding the office will be unlimited. Notice in writing to the effect that the liability of the person will be unlimited must be given to him by the following or one of the following persons, namely: the promoters, the directors, manager and officers of the company before he accepts the appointment.  Further, in case of limited liability Company, the company may, if authorized by the articles, by passing resolution alter its Memorandum so as to render the liability of its directors or of any director or manager unlimited. But the alteration making the liability of director or directors or manager unlimited will be effective only if the concerned officer consents to his liability being made unlimited. This alteration also, unless specifically consented to by any or all directors will not have any effect until expiry of the current term of office.

4. Fraudulent trading[ Sec 542]: Directors may also be made personally liable for the debts or liabilities of a company by an order of the court .Such an order shall be made by the court where the directors have been found guilty of fraudulent trading.  If in the course of the winding up of a company, it appears that any business of the company has been carried on, with intent to defraud creditors of the company or any other person, or for any fraudulent purpose, the court, on the application of the Official Liquidator, or the liquidator or any creditor or contributory of the company may if it thinks it proper so to do, declare that any persons who were knowingly parties to the carrying on business in the manner aforesaid shall be personally responsible without any limitation of liability, for all or any of the debts or other liabilities of the company as the court may direct.  Every person who was knowingly a party to the carrying on of the business in the manner aforesaid, shall be punishable with imprisonment for a term which may extend to two years, or with fine which may extend to fifty thousand rupees, or with both.

Liability for breach of warranty: 

Directors are supposed to function within the scope of their authority. Thus, where they transact any business in respect of matters, ultra vires the company or ultra vires the Articles[AOA]; they may be proceeded against personally for any loss sustained by any third party.

Liability for breach of statutory duties: 

The Companies Act, 1956 imposes numerous statutory duties on the directors under various sections of the Act. Default in compliance of these duties attracts penal consequences. 

Liability for acts of co-directors: 

A director is the agent of the company except for matters to be dealt with by the company in general meeting and not of the other members of the Board. Accordingly, nothing done by the Board can impose liability on a director who did not participate in the Board’s action or did not know about it. To incur liability he must either be a party to the wrongful act or later consent to it. Thus, the absence of a director from meeting of the Board does not make him liable for the fraudulent act of a co-director on the ground that he ought to have discovered the fraud.

Contractual Liability:

Directors are bound to use fair and reasonable diligence in discharging the duties and to act honestly, and act with such care as is reasonably expected from him, having regard to his knowledge and experience

Civil Liability to the Company:

Director’s liability to the Company may arise where

· the directors are guilty of negligence,

· the directors committed breach of trust,

· there has been misfeasance and 

· the director has acted ultra vires and the funds of the company have been applied for such an act. 

A director is required to act honestly and diligently applying his mind and discharging his duties as a man of prudence of his ability and knowledge would do. It has been explained in the duties of directors as to what is standard or due care and diligence expected from him 

Criminal liability: 

A director may be held criminally liable for any offence committed by the company, where he has aided, abetted, counseled, or procured the commission of the offence. Just as individuals owe a duty not to harm or injure others in society without justification, so do companies owe a duty not to poison our water and food, not to pollute our rivers, beaches and air, not to allow their workplaces to endanger the lives and safety of their employees and the public, and not to sell commodities, or provide transport, that will kill or injure people.

Liability on winding up: 

A Director of a company in liquidation must co-operate with the liquidator in realizing the assets of the company and distributing them among the creditors and contributors of the company. If they fail to do so they are liable to imprisonment, which may extend to five years and fine. Therefore, Directors are liable for theft of the company’s property or for false accounting. Directors are liable to prosecution on several issues.

Relief from Liability.

There are a number of ways in which a director may be relieved from liability which would otherwise be incurred for breach of duty.

Relief by Ratification
1. Ratification by the Shareholders. Some breaches may be remedied through the director's conduct being disclosed to a general meeting and being ratified by the shareholders passing an Ordinary Resolution. However, the following breaches of duty cannot thus be ratified: 

a. Any breach involving a failure of honesty on the director's part;

b. Any breach of duty which results in the company performing an act which it cannot lawfully do e.g by reason of some prohibition imposed by statute or the general law;

c. Any breach of duty which results in the company performing an act not in adherence with the company's articles;

d. A breach of duty bearing directly upon the personal rights of the individual shareholders;

e. A breach of duty involving "fraud on the minority".

2. Ratification by Consent of all Shareholders. The common law principle of unanimous approval by all the shareholders is effective in relieving a director from liability for any breach of duty, provided only that the breach does not involve fraud on its creditors and (probably) is not ultra vires the company, so far as that doctrine still exists.

Contractual Relief

Any contract between the directors and the company, or any similar provision in the Articles which attempts to exempt the directors from liability for negligence, default or breach of trust towards the company is void. However, directors may exclude their liability to third parties by means of an express contractual provision or a disclaimer.

Judicial relief. 

The court has power to relieve a director from some civil or criminal liabilities for negligence, default or breach of trust if it is satisfied that the director has acted honestly and reasonably and in all the circumstances he ought fairly to be excused. This is not however available in respect of all defaults, in particular it is not available in a case of wrongful trading. 

Remuneration of Directors

The remuneration payable to directors is determined either by the Articles of Association of the company, or by a resolution of the company passed in its general meeting. The resolution may be ordinary or special, as the Articles of Association may require. The legal provisions regarding the remuneration of directors may be summed up as under:

1. The remuneration payable to the director should be within the overall maximum managerial remuneration. The total managerial remuneration payable by a public company or a private company, which is a subsidiary of public company, to its directors in respect of any financial year must not exceed 11 % of the net profit of any financial year.[ Sec 198]

2. A director may receive remuneration by way of a fee for attending each meeting of the Board or a committee of the Board. However, such fee cannot be paid on monthly basis. The managing or whole-time directors are not entitled to any sitting fee, as they will be on duty while attending the meetings of the Board or Committee of the Board.

3. A managing director or a whole-time director may be paid his remuneration either on monthly basis or at a specified percentage of the net profit of the company. He may also be paid partly by one way and partly by other. It may be noted that the amount of such remuneration shall not exceed 5% of the net profits for one such director, and if there are more than one such director, 10% for all of them together. This percentage can be exceeded with the approval of Central Government.

4. A director who is neither a managing director nor a whole-time director may be paid his remuneration in either of the following ways:

a. By way of monthly, quarterly or annual payment with the approval of Central Government

b. By way of commission, if the company has authorised such payment by way of special resolution.

The remuneration payable to all such directors shall not exceed the following limit:

a. If the company has a managing director, whole-time director, or manager, 1 % of the net profits of the company, and

b. If the company has no managing director etc., 3 % of the net profits of the company.

However, with the approval of Central Government, the company may sanction more amounts at its general meeting .

5. If any director is paid in excess of the limits stated above, he shall be bound to refund the excess to the company.

6. A managing director or a whole-time director, who is receiving commission from the company, shall not be entitled to receive any remuneration from any subsidiary company of such company.

7. The remuneration of directors cannot be increased in any way without the approval of Central Government. However, the fee payable to a director for attending the meeting of the Board or committee of the Board may be increased without such approval so long as the amount does not exceed such sum as may be prescribed by the Central Government.

POWERS OF THE BOARD OF DIRECTORS

The powers of directors are of two types. They are general power and specific powers.

1.  General Power (Sec. 291)

Board of Directors have the powers of general management and control of the company. Such powers are called general powers of the directors. They include the following:

a. Power to frame business policies

b. Power to allot shares

c. Power to deposit application money in a scheduled bank.

d. Power to call extra-ordinary meeting.

e. Power to maintain proper accounts of the company.

f. Power to present final account of the company in the annual general meeting.

g. Power to appoint top executive and fixing their remuneration.

2. Specific Powers of Board[Sec 292(1)]

The Board of directors of a company shall exercise the following powers on behalf of the company and it shall do so only by means of resolution passed at meetings of the Board:

a.  The power to make calls on shareholders in respect of money unpaid on their shares;

b. The power to buy-back its shares under Section 77A.

c. The power to issue debentures;

d. The power to borrow moneys otherwise than on debentures.

e. The power to invest funds of the company. 

f. The power to take loans. 

3. Other powers of Board of Directors

a. The power of filling casual vacancies in the Board (Section 262).
b. Sanctioning of a contract in which a director is interested.
c. The power to recommend the rate of dividend to be declared by the company at the Annual General Meeting, subject to the approval by the shareholders.
d. The power to make political contributions (Section 293A).
In the following cases, not only that the powers be exercised at the Board’s meeting but also that every director present and entitled to vote must consent thereto:

1. The power to appoint a person as managing director or manager who is holding either office in another company .

2. The power to invest in any shares of any other body corporate .

Powers of Board of Directors with the consent of shareholders in the general meeting .

The Board of directors of a public company or a private company which is a subsidiary of a public company cannot exercise the following powers without the consent of the shareholders in general meeting:

1. Sell, lease or otherwise dispose of the whole, substantially the whole, of the undertaking of the company.

2. Remit or give time for the repayment of any debt due by a director.

3. Invest, otherwise than in trust securities, the amount of compensation received by the company in respect of compulsory acquisition of any property or fixed assets of the company.

4. Contribute in any year, to charitable and other funds not directly relating to the business of the company or the welfare of its employees any amount exceeding Rs. 50,000 or 5% of its average net profits of the last three financial years, whichever is higher. 
COMPANY MEETING

A meeting may be defined as a gathering or assembly of a number of persons for transacting any lawful business. A meeting would be valid if it is held by following the prescribed rules and regulations. A company meeting to be valid, must be convened and held as per the provisions of the Companies Act, 1956 and the rules framed there under. The matters are decided by passing resolutions at the meetings.
Kinds of Meetings

The meetings of a company may broadly be classified into two:

1. Meeting of members or shareholders

2. Other meetings

Meetings of Members 

The meetings of the shareholders can be of four kinds, namely:

1. Statutory meeting

2. Annual general meeting.

3. Extraordinary general meeting

4. Class meeting.

I. Statutory Meeting[Sec 165]

 It is the first meeting of the members of the company after its incorporation. Every public company limited by shares and every public company limited by guarantee and having a share capital is required to hold the statutory meeting. It must be held within 6 months from the date at which the company is entitled to start business. The statutory meeting is held only once in the life time of the company. The purpose of this meeting is to acquaint the members with all the important facts relating to the new company to enable them to know the position and future prospects of the company. A private company and a public company limited by guarantee which has no share capital, is not required to hold the statutory meeting. The following are the legal provisions related with statutory meetings
1. The statutory meeting must be held within a period of not less than one month and not more than six months from the date on which the company is entitled to commence business. 

2. The Board of Directors is required to prepare a report, called the ‘statutory report’. This report must be sent to every member of the company at least 21 days before the day on which the meeting is to be held. However, the delay in sending the report may be condoned by all the members who are entitled to attend and vote at the meeting.

3. The statutory report is sent to the members to enable them to know the full information on all the important matters relating to the company. It must contain the following particulars: 

(a) The total number of shares allotted giving their all details.

(b) The total amount of cash received by the company in respect of all the shares allotted

(c) An abstract of receipts and payments of the company, and the particulars of balance in hand.

(d) An estimate of company’s preliminary expenses.

(e) The particulars of directors, managers, secretary and auditors.

(t) The particulars of a contract requiring company’s approval.

(g) The arrears of calls due from directors, managers.

(h) The particulars of commission or brokerage paid or payable to the directors or manager.

4. The statutory report must be certified as correct by at least two directors, one of whom must be a managing director if there is any. It should also be certified as correct by the auditors of the company.
5. A certified copy of the statutory report should also be sent to the Registrar of Companies for registration.

6. At the commencement of the meeting, the Board of Directors shall produce a list of members showing their names, addresses and occupation along with the number of shares held by them. Such list shall remain open and accessible to any member of the company during the continuance of the meeting.

7. The members present at the meeting shall be at liberty to discuss any matter relating to the formation of the company. They may also discuss any matter arising out of the statutory report.

8. The meeting may adjourn from time to time. A resolution may be passed at any such adjourned meeting if due notice has been given in the meantime.
If default is made in filing the statutory report, or in holding the statutory meeting, every director and other ‘officer in default’ shall be punishable with fine, which may extend to Rs. 5,000 

II. Annual General Meeting[Sec 166]
 It is the regular meeting of the members of the company. It must be held in each year in addition to any other meeting. The purpose of this meeting is to provide an opportunity to the members of the company to express their views on the management of company’s affairs. . This meeting enables the shareholders to exercise control over the company because they may discuss and review the working of the company. The interest of the shareholders is protected by the annual general meeting. Every company is required to hold this meeting.  The legal provisions relating to the annual general meeting are as follows:
1. The annual general meeting must be held once in each year in addition to any other meetings. And the gap between one meeting and the next should not be more than 15 months. However, for special reason, the Registrar of Companies may extent the time within which the annual general meeting shall be held, but the extension of time cannot exceed 3 months.

2. The first annual general meeting must be held within 18 months of the incorporation of the company, and this time cannot be extended even by the Registrar. 
3. At least 21 days notice of the meeting in writing, must be given to every member of the company. A shorter notice may also be given if agreed to by all the members who are entitled to vote at the meeting. The place, day and hours should be specified in the notice 
4. The meeting must be held during the business hours and on a day which is not a public holiday .

5. The meeting must be held either at the registered office of the company, or at some place within the city, town or village in which the registered office is situated .

6. If the company fails to hold the annual general meeting, the consequences will be as under:

(a) Any member of the company can apply to the Central Government for calling the meeting. On such application, the Central Government may order the calling of the meeting, or it may issue directions for calling the meeting. A meeting called by the order of the Central Government shall be deemed to be an annual general meeting of the company.
(b) The company and every officer in default shall be punishable with fine up to Rs. 50,000, and if the default continues, with a further fine up to Rs. 2,500 for every day after the first day of default during which the default continues.
The following business is transacted in the Annual General Meeting as ‘ordinary business’ by passing ordinary resolution.

(a) The annual accounts of the company are presented at this meeting for consideration of the shareholders.

(b) The dividends are declared at that meeting.

(c) The auditors of the company retire at this meeting, and their appointments are also made.

(d) The directors, liable to retire by rotation, retire at this meeting, and appointments in their place are also made at the meeting. This enables the shareholders to appoint the directors who can best protect their interest.

In the case of, any business to be transacted in an annual general meeting, other than ordinary business is called ‘special business’, which includes;
1. Removal of directors

2. Issue of right shares

3. Issue of bonus shares

4. Election of a person as director, other than a retiring director

III. Extra-ordinary General Meeting

It is the meeting other than the statutory and the annual general meeting of the company. This meeting is called for dealing with some urgent special business which cannot be postponed till the next annual general meeting.

1. The extra-ordinary general meeting may be called by the Board of Directors on its own motion whenever it thinks fit to call the meeting. . This meeting may also be called by any director or by any two members of the company if the quorum of the Board of Directors is not complete.
2. The extra-ordinary general meeting becomes necessary on the requisition of members. As a matter of fact, on the requisition of members, the directors are bound to call an extra-ordinary general meeting. The legal provisions relating to the calling of the extra-ordinary general meeting on the requisition of members, may be stated as under:

(a) The requisition for calling this meeting must be signed by number of members who hold at least 1/10 of the paid up capital of the company, and have the right to vote at the meeting on such matter. And if the company has no share capital, it must signed by such number of members who have at least 1/10 the total voting power.
(b) The requisition must set out the matters for the consideration which the meeting is to be called, and it must be signed by requisitionists. And it should be deposited at the registered office of the company.
(c) Only such matter can be taken up at the meeting which is specified in the requisition and in respect of which the requisitionists have the voting strength .
(d) On deposit of a valid requisition at company’s registered office, the directors must move to call a meeting within 21 days, and the meeting must actually be held within 45 days from the date of deposit of requisition .
(e) If the Board does not proceeding to call the meeting, the requisitionists may themselves proceed to call the meeting. However, the requisitionists must hold the meeting within 3 months from the deposit of the requisition.
(t) If, in a meeting called upon by the requisition of members, the quorum is not present within half an hour from the time appointed for holding the meeting, the meeting shall stand dissolved.

3. Sometimes, it is impracticable to call, hold or conduct the meeting of a company, other than an annual general meeting. In such cases, the Tribunal is empowered to call, hold and conduct the meeting.
(a) The Tribunal can order a meeting to be called, held or conducted in accordance with its directions.

(b) The Tribunal can make such order either of its own motion or on the application of any director or member who is entitled to vote at the meeting.

IV. Class meeting 

 It is the meeting of a particular class of shareholders. Generally, companies have two classes of shareholders, namely (a) equity shareholders and (b) preference shareholders. In order to discuss the matters affecting one class, only a meeting of the particular class of shareholders is held. At a class meeting, only the shareholders of the particular class have the right to be present. 

Other Meetings

a. Meetings of directors: A company must hold meeting of its Board of Directors at least once in every three calendar months. And there must be at least four meetings of the Board of Directors in every year.
b. Meetings of creditors: The meetings of the creditors are held by an order of the Tribunal.
c. Meetings of debenture holders: The meetings of the debenture holders may be held from time to time in accordance with the provisions contained in the debenture trust deed. Meetings are usually held when the conditions of the issue of debentures are to be altered. 
Essentials and legal rules for a valid meeting

A company meeting to be valid must be convened and held a the provisions of Companies Act and the rules framed there under. Following are the essentials and legal rules for a valid meeting.

1. Proper authority

A valid meeting that it should be  called by a proper authority. The proper authority to call a general of the members is the Board of Directors. The Board of Directors should pass a resolution at Board meeting.

2. Proper notice

A proper notice to call the meeting should be given to every member of the company is an essential requirement of a valid meeting. Deliberate omission to give notice to a single member may invalidate the meeting. The notice should be in writing, and it should be given,  21 days before the date of the meeting . In computing the period of 21 days, the date of receipt of notice and the date of the meeting should be excluded. In the following circumstances meeting can also be called by giving a shorter notice:
(a) In the case of annual general meeting, if all the members entitled to vote agree for a shorter notice.
 (b) In the case of any other meeting, if the members who hold 95% of the paid up share capital and are entitled to vote, agree for a shorter notice. If the company has no share capital, the members who hold the 95 % of the total voting power agree for a shorter notice.

3. Contents of notice

The notice of meeting must specify the following particulars:

(a) The place, day and hour of the meeting.

(b) The nature of the business to be transacted at the meeting ie (i) Special business, and (ii) General business.

4. Quorum for meeting [Sec 174]
The term ‘quorum’ may be defined as the minimum number of members that must be present at the valid meeting so that the business can he validly transacted at the meeting. If the quorum is not present, the meeting shall not be valid and the proceedings of such meeting shall be invalid. the Quorum is fixed by the Articles of Association of company.  The minimum number of members to constitute the quorum in case of public company, 5 members personally present at the meeting and in case of any other company, 2 members personally present at the meeting.

 The Articles of Association cannot provide for a smaller quorum than the above, though it may provide for a larger quorum. For the purpose of quorum, only the members present personally are counted, and no ‘proxy shall be counted. 
The following points are important in connection with the quorum of a meeting:

· The quorum required is the quorum to be present at the time of beginning to consider the business, and it need not be present throughout or at the time of taking vote on any resolution.
· Any resolution passed without a quorum is invalid.
· In case, the total number of members of a company becomes reduced below the quorum fixed for a meeting, then the rules as to quorum will be satisfied if all the members of the company are present.
· In case, the meeting is called on the requisition of members, it shall stand dissolved if the quorum is not present within half an hour from the time for holding the meeting of the company .

· But in other cases , if the quorum is not present within half an hour from the time fixed for the meeting, the meeting shall stand adjourned to re-assemble in the next week on the same day at the same time and place, or to such other day, time and place as the Board of Directors may determine . And if at the re-assembled meeting, also the quorum is not present within half an hour from the time of holding the meeting as many members as are actually present shall constitute quorum 
· Unless the Articles of a company otherwise provide, the requirements as to adjournment and holding of meeting for want of quorum, shall apply to both public as well as private companies.

5. Chairman of the meeting [Section 175]

A chairman is necessary for conducting a meeting properly. He presides over the meeting, and his main function is to keep order and see that the business is properly conducted. Legally speaking, the chairman is the proper person to put resolution to the meeting, count the votes, declare the result and authenticate the minutes by signature. The appointment of the chairman is usually regulated by the Articles of Association of the company. But if there is nothing in the Articles, the members personally present at the meeting shall elect one of themselves to be the chairman of the meeting.

Duties of Chairman

· The chairman must ensure that meeting is properly convened as per the provisions of the Articles of Association , like 

· proper notice has been given
· quorum is present
· his own appointment is in order.
· He must act at all times bona fide and in the interest of the company as a whole.
· He must ensure that the proceedings at the meeting are properly and regularly conducted.
· He must see that all the business transacted at the meeting is, within the scope of the meeting.
· He must preserve and maintain order in the meeting and decide any point of order submitted to him.
· He must ascertain the sense of the meeting properly.

· He must exercise his casting vote, if necessary.

· He must exercise correctly the powers of adjournment of meeting and taking polls.

· He must maintain the order of the meeting and disorderly persons are removed.

· He must give the members sufficient opportunity to express their views on a motion before the meeting.

· He has to declare the result of voting.

6. Voting At Meetings

 The business of the meeting is conducted in the form of resolution passed at the meeting. And the resolutions proposed in the meeting are decided on the votes of the members of the company. The members also have the right to discuss the proposed resolution. After the resolution has been discussed, it is put to votes. Every member has a right to vote on such resolution. The holders of equity shares have the right to vote on every resolution placed before the company. But the holders of preference shares can vote only on such resolution which directly affects their rights .  The voting is the right of every member, and he may use his vote in any manner he likes. The company cannot prohibit any member from exercising his voting right on any ground.

The voting may take place in either of the following two ways: 

 1. Voting by show of hands: In the first instance, the voting at the general meeting takes place by show of hands, and the resolutions are decided by counting the hands held up in favour of the resolution. On a voting by show of hands, one member has one vote, and a proxy cannot vote unless the Articles of Association provide otherwise. After counting the hands for or against the resolution, the chairman declares the result. The declaration by the chairman of the result of voting by show of hands shall be conclusive evidence of the fact that the resolution has or has not, been passed.
2.  Voting by poll (Secret poll):  Sometimes, there is dissatisfaction about the result of voting by show of hands. In such cases, a poll can be demanded. The poll may also be demanded even before the declaration of the result on a show of hands. On a poll, the voting right of a member shall be in proportion to his shares of the paid up equity capital of the company. A poll may be ordered by the chairman either of his own motion, or on a demand made by the members.

A poll may be demanded by either of the following persons, and the chairman is bound to order poll in these cases:

· In the case of a public company having a share capital, by any member or members (in person or by proxy)
· Who have 10% of the voting power on any resolution, or
·  Who have shares, worth Rs. 50,000 
· In the case of a private company having a share capital, by one member who has the right to vote on the resolution and is present in person or by proxy, if the number of members present personally at the meeting does not exceed seven. And by two such members if the number exceeds 7.

· In the case of any other company, by any member present in person or by proxy who have at least one-tenth of total voting power in respect of any resolution.

The poll demanded must be taken within 48 hours of the demand for poll. But a poll demanded on a question of adjournment, and on the election of chairman must be taken immediately. The result of the poll is ascertained by counting the votes and it shall be deemed to be decision of the meeting on the resolution.
7. Proxies[Sec 176]
 The term ‘proxy’ may be defined as the representative of a member appointed by him to attend and vote at the meeting on his behalf. Thus, a proxy is a person authorised to attend and vote for another at the meeting. It is to be noted that the instrument appointing a person as proxy is also known as ‘proxy’. Any person may be appointed as a proxy whether he is a member of the company or not. And any member of a company, who is entitled to attend and vote at the meeting, may appoint any other person as his proxy to attend and vote at the meeting in his place. As the proxy is appointed to vote on behalf of the shareholder he is not entitled to act contrary to the instructions of the shareholder in the matter. The member of a company having no share capital, is not entitled to a proxy unless the Articles of Association provide otherwise. The legal provisions relating to the proxy are as under:

· The document appointing the proxy must be in writing and signed by the appointer or by his duly authorised agent.
· The document appointing the proxy should be deposited with the company sometime before the commencement of the meeting. Usually, it shall be deposited 48 hours before the meeting.
· The proxy properly deposited before the meeting shall also be valid for the adjourned meeting.
· The proxy is entitled to vote only on voting by polls. However, the Articles of Association may also provide for proxy’s right to vote on voting by ‘shows of hands.
· The proxy has no right to speak at the meeting i.e., he cannot discuss the matter. However, he can demand a poll.
·  The member of a private company cannot appoint more than one proxy to attend at the same occasion unless the Articles of Association provide otherwise. But a member of a public company may appoint more than one proxy i.e., he may appoint one proxy in respect of certain shares and another proxy in respect of other shares held by him.
· The notice of a meeting must clearly state that a member is entitled to appoint a proxy, and also that the proxy need not be a member. If it is not stated, every officer in default shall be punishable with fine uptoRs.5, 000.
· The proxy is always revocable. However, it can be revoked before the proxy has voted.
· The death of the member appointing the proxy revokes the proxy. But if the company has no notice of death, the vote given by the proxy will be valid.
· Where the member appointing the proxy personally attends and votes at the meeting, the proxy shall stand revoked.

7. Agenda

 Agenda means ‘things to be done’ at the meeting of a company. It means agenda contains the list of business to be transacted at the properly convened meeting. Agenda is usually prepared by the secretary of the company after consulting with the chairman of the company.

 The items of business are arranged in the order in which it is proposed to deal with. While preparing the agenda of the meeting, the routine business should be placed first and then the special business. A copy of the agenda should be sent to all members of the company along with the notice of the meeting .The following guiding principles should be followed while preparing agenda;
a. Agenda should be very clear and free from doubts.
b. All items of similar nature should be placed in a continuous order.

c. It should be prepared in a summary manner.

d. All items of routine matter should be placed first and other matters later
9. Resolutions

The term ‘resolution’ may be defined as the proposal which is voted at the meeting and accepted by the members. It is the decision taken at the meeting. The business of a meeting is conducted in the form of resolutions. The Companies Act provides for the two kinds of resolutions, namely:

· Ordinary resolution, and

· Special resolution.
· resolution requiring special notice’
· resolution by postal ballot
The validity of resolution passed at a meeting depends on the constitution and conduct of the meeting, which means that

(a) the notice convening the meeting had been given according to law.

(b) the quorum was present.

(c) the proper person was in chair.

(d) the meeting was competent to pass the resolution.

(e) the reasonable discussion was allowed on the resolution,

(f) the resolution was correctly voted upon.

The listed public company may get any resolution passed by means of postal ballots instead of transacting the business in general meeting.
· Ordinary Resolution

It is the resolution which is passed, at a validly called general meeting, by simple majority of the members i.e., where the votes cast in favour of the resolution exceed the votes cast against it. The voting may be either by show of hands or by polls. In determining the simple majority, all the votes cast by the members whether personally or by proxy are considered. The casting vote of the chairman is also taken into account. The casting vote means the deciding vote in case the members are equally divided. In determining whether the resolution has been passed by simple majority, only the votes cast at the meeting shall be considered. If the votes cast in favour of the resolution exceed the votes cast against it, the resolution is said to be passed. The votes remaining neutral are not considered either way.

 An ordinary resolution is sufficient to carry out any matter within company’s powers unless the Companies Act, the Memorandum or Articles of Association expressly requires it to be carried out in some other manner (i.e., by special resolution or by resolution requiring a special notice). Thus, to pass annual accounts, to declare dividends, to hold elections- of directors, to appoint auditors etc. the ordinary resolution is sufficient.

· Special Resolution

 It is the resolution which is passed, at a validly called general meeting, by special majority of the members i.e., by the support of 3/4th majority of the members present and entitled to vote at the meeting. The voting may be either by show of hands or by polls. In determining the 3/ 4th majority, all the votes cast by the members, whether personally or by proxy, are considered. In case of special resolution, it is also necessary that the intention to propose the resolution as special resolution should have been specified in the notice calling the general meeting of the members  If such an intention is not made clear, the resolution would be ineffective.

In determining whether the resolution has been passed by special majority only the votes cast at the meeting shall be considered. If the votes cast in favour of the resolution are three times the votes cast against it, the resolution is said to be passed. In this case also, the votes remaining neutral are not considered either way.

The special resolution is necessary to take decision relating important matters affecting the constitution, administration and affairs of the company. Some of the important matters, requiring special resolution, are as under:

· To alter the Memorandum of Association for changing the place registered office from one State to another, or for changing the objects of the company

·  To change the name of the company .

·  The alter the Articles of Association .

· To issue further shares to the outsiders without first being offered to the existing shareholders .

· To create reserve capital i.e., to determine that any portion of the uncalled- share-capital shall not be called up except in the event winding up of the company .

· To reduce the share capital of the company .

· To shift the registered office of the company out of the local limits of the city, town or village in which it is situated.
· To commence a new business . 
· To authorise the payment of interest out of capital.
· To request the Central Government to appoint inspectors to investigate the affairs of the company.
· To enable certain persons to be appointed as directors. 
· To determine the remuneration payable to any director, managing director and whole-time director if the Articles require it to be determined by special resolution .

· To authorise a director, relative or partner of such director to hold a place or office of profit 
· To alter the Memorandum of Association as to make the liability of directors or manager unlimited .

· To obtain an order from the Tribunal for winding up of the company.
· To wind up the company voluntarily.
· To direct the manner of disposing company’s books and papers when in case of voluntary winding up, the affairs of the company have n completely wound up .
· Resolution Requiring Special Notice

Resolution requiring special notice is not an independent class of resolutions. It is only a kind of ordinary resolution in which a prior notice of intention to move the resolution has to be given to the company. Such a notice must be given to the company at least 14 full days before the meeting. On receipt of such notice, the company must immediately  give the notice of the proposed resolution to its members. The company must give such notice to the members at 7 days before the meeting . In the following cases, the special notice is required for the resolution:
· Appointment of auditors other than the retiring auditor

· Providing expressly that the retiring auditor shall not be reappointed. .

· Appointment of a person who is not a retiring director, as the director.

· Removal of a director before the expiry of his term.

· Appointment of a director in place of the director removed before the expiry of his term 

The Articles of Association may also provide for the matters in r of which special notice is required. Every member has a right to special notice of this kind relating to a proposed resolution.
· Resolution by Postal Ballot

The Companies Amendment Act, 2000 enables the listed public companies to get any resolution passed by means of postal ballots instead of transacting the business in the meeting. The provisions of this new section may be stated as under
· A listed public company may get any resolution passed by postal ballot instead of transacting the business in general meeting. Where the Central Government, by notification declares a particular business to be conducted by postal ballot, the company must pass the resolution by postal ballots.
· In case, the company decides to pass any resolution by postal ballot, the company shall send a notice to all shareholders along with a draft resolution explaining the reasons thereof and requesting them to send their assent or dissent in writing on a postal ballot within period of 30 days from the date of posting of the letter.
· The notice, as aforesaid, shall be sent by registered post acknowledgment due or by any other method prescribed by the Central Government. Along with the notice, a postage pre-paid envelop shall also be sent for facilitating the communication of the shareholders.
· If the resolution is assented to by requisite majority of the shareholders, by means of postal ballot, it shall be deemed to have been duly passed at a general meeting convened in that behalf.
· The ‘postal ballot’ for the above purposes includes the voting by electronic mode.

10. Motions

 A motion is a proposition or a proposal put before a meeting for discussion and decision. It is the proposed resolution or a question before the meeting. No decision on an important matter can be taken without a motion being put before the meeting. The person who puts the motion is called the proposer. Ordinarily the motion will be required to be seconded. A motion when it is passed with or without amendments it is called a resolution. Generally motion requires a prior notice. But formal motions like motion for condolence, motion for adjournment, motion for appointment of chairman etc. may be moved without prior notice.

 When a motion is admitted by the chairman, it is ‘before the House’ The chairman asks the members to express their views. Members desirous of speaking will be allowed to speak only once. The mover can speak twice, one when he makes the proposal and another when he makes a reply to the debate. 
After the discussion the motion may be adopted unanimously or put to vote. If the majority of the members present vote in favour of the motion, the chairman declares that “the motion is carried”. On such declaration motion becomes a resolution.
Requisites of a valid motion:

· It must be within the scope of the notice.

· It must be in writing

· The language of the motion must be clear and free from ambiguity

· It must be drafted in such a manner that a definite decision can he arrived at.

· It must be duly signed by the proposer (mover) and if required by the Articles, must also be seconded. A motion usually starts with the word ‘that’ and when passed it reads ‘Resolved that’
Interruption of debate

When the chairman invites a debate on a motion, the debate on the original motion is interrupted by a number of ways, like:

i) Formal or dilatory motions

ii) Amendments 
iii) Points of order

Formal or dilatory motions:- Dilatory motions are moved with a view to prevent or delay or speeding up the discussion on a certain proposition. So such motions are legitimate means of interrupting a debate in a meeting. Such motions are sometimes called ‘procedural motions’. Such motions do not require previous notice. But they are to be seconded. Dilatory motions may take any of the following forms:
(1) The previous question

(2) Closure motion

(3) Motion to proceed to next business.

(1) Previous question: When some persons feel that, for the time being, the final decision on a particular motion that was already moved should be taken up, or it is unwise to discuss it in the general interest of the company, or from the discussion, nothing good is likely to result, then such persons may move what is called the ‘previous question’. The form of this motion is, “that this question be not put”, when the previous question is carried, the main motion cannot be discussed at any stage of meeting. It may be put to discussion at a subsequent meeting. If lost, the original, motion or the substantive motion is put to vote at once without further discussion.
(2) Closure Motion (gag): When discussion either on any motion or amendment is going on with no decision and if this state of affairs continues for a pretty long time, then any member present at the meeting may move a ‘closure’ to the effect, “that the question be now put to vote” or “that the vote be now taken”. It means that the mover wants no more discussion on the motion or amendment but he wants to put it to vote for arriving at a definite decision. If the closure motion is carried no further discussion on the motion or amendment should be allowed and the original motion or amendment is put to vote at once, if it is lost, the discussion must proceed.

(3) Motion to proceed to next business: When a member feels that the main motion under discussion is of little importance and other important items of business remain to be transacted may move “that the meeting do proceed to the next business”. This motion is put to vote at once. If it is carried, the main motion is dropped at once. If it is lost, discussion on the main motion is resumed.

Amendment to Motions: 
Amendments to a motion are alterations proposed in the terms of the motion before they are put for vote. Adding words to the motion, substituting some words for some other words to the motion, deleting some words from the motion, altering the position of words or phrases in the motion etc. constitute amendment. An amendment should be definite, clear and in the affirmative. It must ha relevant to the motion. It must not alter the original motions. Any number of amendments may be moved to a motion and there may be an amendment to alter another amendment.

An amendment can be proposed only by a member who has not already spoken on the main motions. An amendment may be moved without any previous notice and need not be in writing and need not ho seconded. But if an amendment is once moved, it cannot be withdrawn without the consent of the meeting.

When an amendment is put for consideration before the meeting, discussion on the main motion will stop. After significant discussion on the amendment, it is put to vote. If the amendment is accepted (or carried) it is incorporated in the main motion and then the motion is called ‘substantive motion’. Substantive motion is treated just like original motion .If the amendment is lost, discussion on the original motion is resumed.

Point of order

 When a member is speaking on a certain motion, another member gets up and enquires whether the statement made by the speaker is in order; it is known as a point of order. A point of order can be raised by any manner at any time during a meeting when anything is done or proposed to be done, which is contrary to the general rules relating to the conduct of, and procedure at a meeting, eg., absence of quorum, breach of standing orders, holding loudly private conversation, objectionable language or a personal remark is being made, etc. On raising a point of order, the person addressing the meeting may stop speaking for sometimes. When a point of order is raised, the chairman has the power to give his ruling on the point. He must say whether the statement made by the speaker is relevant or out of order. His ruling is final and binding on members.
Difference between motion and resolution

	Motions
	Resolutions

	It is a proposal put before a meeting

It is a proposed resolution 

It can be amended.

It should be moved and seconded.

It is not the will of the meeting.

It can be withdrawn with the consent of the meeting.

It is not a part of minutes.

It starts with the words ‘To resolve’.

There are three type of motions

(Main, formula & substantive).
	It is a decision on the proposal.

It is a motion agreed by the meeting. 

It cannot be amended.

No such formalities are necessary.

It is the sense of the meeting.

It cannot be withdrawn.

It is a part of minutes.

It starts with the words ‘resolved’.

There are two types of resolutions. (ordinary and special)


11. Minutes

 It is the written record of the proceedings of a meeting. Every company must keep a fair and correct record of all proceedings of every general meeting, and of every meeting of its Board of Directors or of every committee of the Board. The record is kept by making the entries in the book kept for that purpose. This record is known as the ‘minutes’, and the book in which the record is kept is known as ‘minute book’.

The legal provisions relating to the minutes of proceedings of meetings are;
· The minutes of proceedings of the meeting must be recorded in the minute book within 30 days of the conclusion of every meeting.
· The minutes of each meeting must contain a fair and correct summary of the proceedings at the meeting.
· All the appointments made at the meeting must be recorded in the minutes. 
· In case of a meeting of the Board of Directors or of a committee of the Board, the minutes must also contain the following particulars.
· The names of the directors present at the meeting; and
· On the passing of each resolution at the meeting, the names of the directors, if any, who dissent or do not concur in the resolution passed at the meeting.
· The chairman of the meeting has the discretion to exclude from the minutes any matter, which, in his opinion, is defamatory, irrelevant, immoral or detrimental to the interest of the company.
· The pages of the minute book must be consecutively numbered.
· In case of minute book of Board meetings, each page must be initialled or signed by the chairman of the same meeting or of the next succeeding meeting, adding date and sign on the last page of the book.
· In case of minute book of a general meeting, the pages must be initiated or signed by the chairman of the same meeting. In the event of death or inability of the chairman of the general meeting, it is to be initialled or signed by the director duly authorised by the Board for that purpose.
· The minutes books are to be maintained at the registered office of the company. These books are open to inspection of members during business hours.
· The minutes of meetings, kept in accordance with the provisions, are evidence of the proceedings recorded therein .
·  In case the minutes of a meeting have been kept properly, it shall be presumed that such a meeting has been duly called and held. Moreover, the proceedings at the meeting and the appointments of directors or of auditors are also considered to be valid. These presumptions are, however, rebutable. This means that these points are presumed to be true unless contrary is proved by some other evidence .
Adjournment of a Meeting

 ‘Adjournment of a meeting’ means the suspension of meeting after it has been duly commenced to be resumed at a later time or date. If , a meeting is adjourned without specifying the time at which it will be resumed. In such a case, the meeting is said to have adjourned sine die. Following points are important to note in connection with the adjournment of a meeting:

· The power of adjournment vests in the majority of those present at the meeting. However, for the proper conduct of a meeting, the power of adjournment is generally conferred upon the chairman.
· The chairman should exercise the power of adjournment in good faith and for proper conduct of the meeting. He cannot adjourn the meeting at his will without there being a good cause for such an adjournment. 
·  The adjourned meeting is simply the continuation of the original meeting as such a fresh notice is not necessary if the time, date and place of holding the adjourned meeting are decided and declared at the time of adjournment. However, if the meeting is adjourned sine die, fresh notice of adjourned meeting is necessary.

· The old proxies can be used at the adjourned meeting and the meeting where old proxies have been used will be a proper meeting. 
WINDING UP OF COMPANY

Winding up or liquidation of joint stock company is the legal process whereby all the activities of the company come to an end.  On winding up, the assets of the company are disposed of, the debts of the company are paid off out of the realised assets or from the contributions from its members and surplus, if any, is distributed among the shareholders in proportion to their shareholding. At the end of winding up, the company will not have any assets or liabilities.

“Winding up of a company is a process whereby its life is ended and its property administered for the benefit of its creditors and members. An administrator, called liquidator, is appointed and he takes control of the company, collects its assets, pays its debts and finally distributes any surplus among the members in accordance with their rights”
Modes of winding up (Sec. 425)

There are three modes of winding, viz,

1. Compulsory winding up (Winding up by the National Company Law Tribunal (NCLT))
2. Voluntary Winding up
a. Members’ Voluntary Winding up
b. Creditors’ Voluntary Winding up
Compulsory Winding up [Sec. 433 to 483]
Winding up by the NCLT is also called Compulsory Winding up. Reasons for compulsory winding up are follows;
a. If a company, by special resolution, resolved that the company may be wound up by the NCLT. The power of NCLT to order winding up under this reason is exercised only where the winding up is not opposed to the interest the company or public interest.
b. Default in delivering the statutory report to the Registrar or holding statutory meeting.  The petition for winding up on this ground can be filed either by the Registrar or a contributory. The Tribunal may, instead of issuing winding up order, direct the company that the statutory report be delivered or that a statutory meeting be held. The Tribunal may order that cost to be paid by any persons who are responsible for the default.
c. Failure to commence or suspension of business .If the company has not started its business within one year from its incorporation or suspends its business for a whole year, on a petition filed by the Registrar, the Tribunal may issue an order of winding up. If the suspension of business is due to temporary reasons, the Tribunal will not order for winding up .

d. Reduction in membership. If, at any time, the number of members of a company is reduced

the case of public company, below 7 or in the case of private company below 2, the company  may be ordered to be wound up by the Tribunal1 The petition for winding up on this ground can be filed either by Registrar or Contributory.
e. Inability to pay its debts.  A company may be wound up, if the company is unable to pay its debts. If a creditor to whom the company is indebted for a sum exceeding Rs. 1 lakh has served on the company, at its registered office, a demand for payment and the company has for 3 weeks thereafter neglected to pay or otherwise satisfy him the company is unable to pay its debts. The petition for winding up on this ground can be filed either by Registrar or Creditors.
f. Just and equitable. If the Tribunal is of the opinion that it is just and equitable that the

company should be wound up. In the following cases, the Tribunal may consider it as just and

equitable that the company should be wound up:

· When the main object of the company has substantially failed or become impracticable.
· When the management is carried on in such a way that the minority is disregarded or oppressed.
· When there is a deadlock in the management of the company.
· Where the public interest is likely to be prejudiced.
· The business of the company has become illegal.
· The business of the company cannot be carried on except at a loss.
· When the company is mere bubble and does not carry on any business or company does not have any property.

g. Petition for winding up . An application to the Tribunal for the winding up of a company is made by a petition. The following can file petition to the Tribunal for winding up of a company.
· Petition by the company . A company may file petition to the Tribunal for winding up, after the company has passed a special resolution.
· Petition by any creditor or creditors. One or more creditors may file a petition to the Tribunal for winding up of the company on the ground that the company is unable to pay its debts.
· Petition by any contributory or contributories. Contributory is a person who is liable to contribute towards the assets of the company on the event of its being wound up and includes holder of fully paid shares. A contributory or contributories can file a petition for winding up of a company to the Tribunal if the membership of the company is reduced below the statutory minimum.
· Petition by all or any one of the parties. A petition for winding up of a company may be filed by all or any of the parties viz, the company, the creditors or contributories, whether separately or together.
· Petition by the Registrar . On the following grounds, the Registrar of joint stock company can file a petition for winding up:
· If the company fails to commence business within one year of lt incorporation or suspends its business for a whole year.
· If the company fails to hold statutory meeting or fails to deliver statutory report to the registrar.
· If the number of members of the company is reduced below 11w statutory minimum.
· When the company is unable to pay its debts.
· Petition by the Central Government. The Central Government may file a petition to NCLT for the winding up of a company where it appears from the report of Inspectors appointed to investigate the affairs of the company under sec. 235 that –
· The business of the company is being conducted with intent to:
· in a manner oppressive of any of the members or 
·  that the company was formed for unlawful purpose.
· defraud its creditors or members.
· Persons involved in the formation of the company and the management of its affairs have been guilty of fraud, misfeasance, or misconduct towards the company or towards any of its members.
· Petition by the Central Government or a State Government: A petition for winding up may be filed by the Central Government or a State Government to NCLT, where the company has acted against the interests of sovereignty and integrity of India, security of the State public order, decency or morality.
Powers of NCLT [Sec. 443]
On hearing a winding up petition, the NCLT may:

(a) dismiss it, with or without costs ; or

(b) adjourn the hearing conditionally or unconditionally ; or

(c) make any interim order that it thinks fit ; or

(d) make an order for winding up the company with or without costs or any other order as it thinks fit.

Consequences of winding up order

The consequences of winding up by the NCLT are as follows

a. Where the NCLT makes an order for the winding up of a company, it shall, within a period not exceeding two weeks from the date of passing of the order, cause intimation to be sent to the Official Liquidator and the Registrar, the order of winding up. 

b. On the making of the winding up order it shall be the duty of the petitioner and of the company to file with the Registrar within days a certified copy of the order. 
c.  On filing of certified copy of the winding up order, the Registrar shall make a minute thereof in his book and notify in the official gazette that such order has been made. 
d. The order of winding up shall be deemed to be notice of discharge of officers and employees of the company, except when the business of the company is continued.
e.  An order for winding up a company shall operate in favour of all the creditors and of all the contributories of the company as if it had been made on their joint petition. 
f.  On a winding up order being made in respect of a company, the Official Liquidator shall, by virtue of his office, become the liquidator of the company. 
Procedure of compulsory winding up
For the purpose of winding up of companies by the NCLT, there shall be an Official Liquidator who-
a. may be appointed from a panel of professional firms of chartered accountants, advocates, company secretaries cost and works accountants or firms having a combination of these professionals, which the Central Government shall constitute for the NCLT ; or
b.  may be a body corporate consisting of such professionals as may he approved by the Central Government ; or 
c. may be a whole-time or a part-time officer appointed by the Central Government from time to time.

Liquidator (Sec. 449)

 On a winding up order being made in respect of a company, the Official Liquidator shall, by virtue of his office, become the liquidator of the company.

Provisional liquidator (Sec. 450).

 At any time after the presentation of a winding up petition and before the making of a winding up order, the NCLT may appoint the Official Liquidator to be the liquidator provisionally.

Duties and functions of liquidator

The liquidator shall conduct the proceedings in winding up the company and perform duties imposed by the NCLT. He shall not make any secret profit Out of his office as he occupies a fiduciary position. 

1. The Official Liquidator shall as soon as practicable after receipt of the statement of affairs of the company and not later than 6 months from the date of the order of winding up, submit a preliminary report to the NCLT. 
The report shall contain the following particulars as to the amount of the capital issued, subscribed, and paid-up, and the estimated amount of assets and liabilities. 
2. The Official Liquidator may, if he thinks fit, make further reports stating the manner in which the company was promoted or formed. He may further state if any fraud has been committed by any person in company’s promotion or formation, or since the formation thereof.
3. Where a winding up order has been made, the liquidator must take into his custody all the property, effects and actionable claim to which the company is entitled. 

4. The liquidator shall, in the administration of the assets of the company and the distribution thereof among creditors, have regard to any directions which may be given by resolution of the creditors or contributories at any general meeting or by the committee of inspection. 

5.  The liquidator may summon general meetings of the creditors or contributories whenever he thinks fit for the purpose of ascertaining their wishes.

6. The liquidator may apply to the NCLT for directions in relation to any particular matter arising in winding up. He shall also use his own discretion in the administration of the assets of the company and in the distribution thereof among the creditors.
7. The liquidator shall keep proper books for making entries or recording minutes of the proceedings at meetings and such other matters as may be prescribed. Any creditor or contributory may, subject to the control of the NCLT, inspect any such books personally or by his agent.
8. The liquidator shall, at such times as may be prescribed but at least twice each year during his tenure of office, present to the NCLT an account of his receipts and payments.  He shall send a printed copy of the account or its summary by post to every creditor and to every contributory.

9. The liquidator shall, within 2 months from the date of direction by the NCLT, convene a meeting of the company’s creditors to determine the members of the committee of inspection. He shall also, within 14 days from the date of the creditors’ meeting, convene a meeting of the contributories to consider the decision of the creditors’ meeting with respect to the membership of the committee. It shall be open to the meeting of the contributories to accept the decision of the creditors’ meeting with or without modifications or to reject it.
10. The liquidator shall, within 2 months of the expiry of each year from the commencement of winding up, file a statement duly audited by a qualified auditor of the company, with respect to the proceedings in, and position of the liquidation. 
11. When the statement is filed in NCLT, a copy shall simultaneously be filed with the Registrar and shall be kept by him along with the other records of the company.

Powers of liquidator

The powers of a liquidator in a winding up are divisible into 3 main groups:

· with the sanction of the NCLT 

· without the sanction of the NCLT 

· powers exercisable in case of onerous contracts 
Powers exercisable with the sanction of the NCLT.
a. To institute or defend suits and other legal proceedings, civil or criminal, in the name and on behalf of the company.

b. To carry on the business of the company so far as may be necessary for the beneficial winding up of the company.

c. To sell the immovable and movable property.
d. To sell whole of the undertaking of the company as a going concern.
e. To raise money on the security of the company’s assets.
f. To do all such other things as may be necessary for winding up the affairs of the company and distributing its assets.

Powers exercisable without the sanction of the NCLT 
a.  To do all acts and to execute documents and deeds on behalf of the company under its seal.
b. To inspect the records and returns of the company.
c. To prove, rank and claim in the insolvency of any contributory for any balance against his estate and to receive dividends;
d. To draw, accept, make and endorse any bill of exchange, promissory note on behalf of the company in the course of business.
e.  To take out, in his official name, letters of administration to any deceased contributory, and to do any other act necessary for obtaining payment of any money due from a contributory or his estate.
f. To appoint an agent to do any business which he is unable to himself.

Powers exercisable in case of onerous contracts The term ‘onerous’ means a right to property, e.g., a lease, in which the obligations attaching to it exceed the advantage to be derived from it. The liquidator may, with the leave of the NCLT, disclaim onerous contracts, and properties. This shall be done within 12 months after the commencement of the winding up, unless the NCLT extends time.
Liabilities of liquidator

A liquidator of a company is liable for negligence in the following cases:

i. if he distributes its assets without making due provision for liabilities.

ii. if he applies the company’s assets in paying a doubtful claim without taking proper legal advice or direction from the NCLT.

iii. if there is a breach of any of his statutory duties, he is liable for damages to a creditor or a contributory for injury to them.

Statement of Affairs (sec. 454)

 Within 21 days of the date of winding up order, the company shall submit a statement to the Official Liquidator as to the affairs of the company. The statement shall be in the prescribed form, verified by affidavit and contain the following particulars:

a. The assets of the company, showing separately cash in hand and at bank and negotiable securities.

b. Its debts and liabilities.

c. Names, residences and occupations of its creditors, stating separately the amount of secured and unsecured debts.

d. In the case of secured debts, particulars of the securities held by the creditors, their value and dates on which they were given.

e. The debts due to the company and names and the-addresses of persons from whom they are due and the amount likely to be realised.

f. Such further information as may be required by the Official Liquidator.

g. The Official Liquidator or the NCLT may extend the period of 21 days for the submission of the statement to a maximum period of 3 months. 
Contributory [Sec. 428].

The term ‘contributory’ means every person liable to contribute to the assets of a company in the event of its being wound up and includes the holder of any shares which are fully paid up. The list of contributories shall be prepared in two parts, viz., List A and List B.

List A shall include the present members of the company, i.e members whose names appear in the company’s register of members the time of the winding up of the company.

List B shall include the past members of the company, i.e., members who ceased to be members within one year preceding the commencement of the winding up of the company.

Voluntary Winding up 
Voluntary winding up means winding up by the members or creditors of a company without interference by the NCLT. The object of a voluntary winding up is that the company, i.e., the members as well as the creditors are left free to settle their affairs without going to the NCLT. They r however, apply to the NCLT for any directions, if and when necessary. 

Circumstances in which a company may be wound up voluntarily (Sec. 484)

A company may be wound up voluntarily
1. By passing an ordinary resolution. When the period, if any, fixed for the duration of a company by the Articles has expired, company in general meeting may pass an ordinary resolution for voluntary winding up.
2. By passing a special resolution. A company may at any time pass a special resolution that it be wound up voluntarily. 
Consequences of voluntary winding up

1. In the case of a voluntary winding up, the company shall, from the commencement of the winding up, cease to carry on its business, except so far as may be required for the beneficial winding up of such business. The corporate status and corporate powers of the company shall however continue until it is dissolved. 
2. On the appointment of a liquidator, the powers of the Board of directors and of the managing or whole time directors shall cease. 

3. A voluntary winding up does not necessarily operate as a discharge of the company’s servants.

4. There is no statutory provision for the stay of actions and other proceedings against the company in a voluntary winding up.

5. The assets of the company shall, on its winding up, be applied in satisfaction of first its preferential payments and then its liabilities, the surplus shall be distributed among the members according to their rights and interests in the company. 

Type of voluntary winding up

1. Members’ voluntary winding up, or

2. Creditors’ voluntary winding up.

Members’ voluntary winding up 

If the company at the time of winding up is solvent, and is able to pay its liabilities in full, the winding up is called Members Voluntary Winding Up. The ‘declaration of solvency’ shall be made by  the directors at a meeting of the Board that the company has no debts or that it will able to pay its debts in full within 3 years from the commencement of winding up. The declaration shall be verified by an affidavit. Any director making a declaration of the solvency without having reasonable ground for such a declaration shall punishable with imprisonment up to a period of 6 months, or with fine Rs. 50,000, or with both.

1. The company in general meeting shall appoint one or more liquidators for the purpose of winding up its affairs and distributing its assets. It  shall also fix the remuneration, if any, to be paid to the liquidator or liquidators. The liquidator shall not take charge of his office before his remuneration is fixed as aforesaid.
2. On the appointment of a liquidator, all the powers of the Board directors, the managing or whole-time directors, and manager, shall cease except when the company in general meeting or the liquidator may sanction them to continue.
3. If a vacancy occurs by death, resignation or otherwise in the office of any liquidator appointed by the company, the company in general meeting may fill the vacancy. 
4. The company shall give notice to the Registrar of the appointment of a liquidator or liquidators. 
5. If the liquidator is at any time of opinion that the company will not be able to pay its debts in full within the period stated in the declaration, he shall forthwith summon a meeting of the creditors. He shall lay before the meeting a statement of the assets and liabilities of the company. Thereafter the winding up shall become creditors’ voluntary winding up. If the liquidator fails to comply with this provision, he shall be punishable with fine which may extend to Rs. 5,000.
6. In the event of the winding up continuing for more than year, the liquidator shall call a general meeting of the company at the end of the first year from the commencement of the winding up. Likewise, he shall call a general meeting at the end of each succeeding year. He shall lay before the meeting an account of his acts and dealings and of the conduct of the-winding up during the year. 
7. As soon as the affairs of the company are fully wound up, the liquidator shall prepare an account of the winding up, showing how the winding up has been conducted and how the property of the company has been disposed of. He shall then call a general meeting of the company and lay before it the accounts showing how the winding up has been conducted. 

Creditors’ voluntary winding up

A voluntary winding up of a company in which a declaration of its solvency is not made is referred to as a creditors’ voluntary winding up.

1. The company shall call a meeting of the creditors of the company on the day on which there is to be held, the general meeting of the company at which the resolution for voluntary winding up is to be proposed, or on the next day. Company shall send notices of the meeting to the creditors by post simultaneously with the sending of the notices of meeting of the company and shall also cause notice of the meeting of the creditors to be advertised once at least in the Official Gazette and once at least in 2 newspapers circulating in the district of the registered office of the company.

2. Notice of any resolution passed at the creditors’ meeting shall be given by the company to the Registrar within 10 days of the passing thereof. 
3. The creditors and the members at their respective meetings may nominate a liquidator. If they nominate different persons, the creditors’ nominee shall be the liquidator. 
4. If no person is nominated by the creditors, the person nominated by the members shall be the liquidator. Likewise, if no person is nominated by the members, the person nominated by the creditors shall be the liquidator.
5. The creditors at their meeting may, if they think fit, appoint a committee of inspection consisting of not more than 5 persons. If such a committee is appointed, the company may also at a general meeting appoint not more than 5 members to the committee. The committee of inspection, or if there is no such committee, the creditors, may fix the remuneration of the liquidator. 
6. On the appointment of a liquidator, all the powers of the Board of directors shall cease. But the committee of inspection, or if there is no such committee, the creditors, in general meeting, may sanction the continuance of the Board. 
7. If a vacancy occurs by death, resignation or otherwise, in the office of a liquidator, the creditors in general meeting may fill the vacancy.
8. The liquidator shall call a general meeting of the company and a meeting of the creditors every year, within 3 months from the close of every year.
9. As soon as the affairs of the company are fully wound up, the liquidator shall prepare an account of the winding up showing how the winding up has been conducted and how the property of the company has been disposed of. He shall then call a general meeting of the company and a meeting of the creditors for the purpose of laying the account before the meeting and giving explanation therefore.

Members’ voluntary Vs Creditors’ voluntary winding up

	Members’ voluntary
	creditors’ voluntary

	· There is declaration of solvency.

· the members control the winding up of the company

· there is no meeting of Creditors

· liquidator is appointed and his remuneration is fixed by the company

· there is no committee of inspection
	· No declaration of solvency

· creditors control the winding up of the company

· Whenever there is a meeting of contributories, there is a corresponding meeting of creditors.

· Liquidator is appointed by the creditors and his remuneration is fixed by the committee of inspection/ creditors.

· There is a committee of inspection 


Powers of liquidator in voluntary winding up (Sec. 512)

The powers of liquidator in voluntary winding up are classified into two:

Powers exercisable with sanction of special resolution

a. To institute or defend any suit, civil or criminal in the name and on behalf of the company.
b. To carry on the business of the company so far as may be necessary for the beneficial winding up of the company.
c. To sell the immovable and movable property and actionable claims of the company by public auction or private contract.
d. To raise money on the security of the assets of the company.

The exercise of these powers by the liquidator shall be subject to the control of the NCLT. Any creditor or contributory may apply to the NCLT with respect to any exercise or proposed exercise of any of these powers.

Powers exercisable without sanction.

The liquidator in a voluntary winding up may exercise certain powers without any sanction because these relate to matters of a routine nature. 

a. To do all acts and to execute deeds and other documents in the name and on behalf of the company.
b.  To inspect the records and returns of the company on the files of Registrar without payment of any fee.
c. To prove, rank and claim in the insolvency of a contributory for any balance against his estate. 

d. To draw, accept, make and endorse any bill of exchange, or promissory note in the name and on behalf of the company. 

e. To take out, in his official name, letters of administration to any deceased contributory, and to do any other act necessary for obtaining payment of any money due from a contributory or by his estate.
f. To appoint an agent to do any business which he cannot do himself.

The liquidator may also do all other things as are necessary for winding up the affairs of the company and distributing its assets.

Distribution of assets and properties of the company on winding up [Sec. 511]
On winding up of the company, the assets of the company, shall be applied in satisfaction of, first its preferential payments and then its liabilities. The surplus, if any, shall be distributed among the shareholders according to their rights in the company.
On winding up, the debts and liabilities of the company will be distributed in the following order:

1. Expenses of winding up including the remuneration of liquidator.

2. Preferential creditors

3. Secured creditors

4. Unsecured creditors

After paying the debts and liabilities, if there is surplus, will be distributed among the shareholders in the following order:

1. Preference shareholders

2. Equity shareholders

Consequences of Winding Up

1. Consequences as to shareholders/members

In a company limited by shares, a shareholder is liable to pay the full amount up to the face value of the shares held by him. His liability continues even after the company goes into liquidation, but he is then described as a contributory. A contributory may be present or past. In a company limited by guarantee, the members are liable to contribute up to the amount guaranteed by them.

2. Consequences as to creditors

a.   Where the company is solvent (Sec. 528)
Where a company being wound up, all debts payable on a contingency and all claims against the Company, present or future, certain or contingent, ascertained or sounding only in damages, shall be admissible proof against the company. A just estimate of the value of such debts or claims shall be made. Where a solvent company is wound up, all claims of creditors, when proved, are fully met.
b.  Where the company is insolvent (Sec. 529) 
Where a company is insolvent and is wound up, the same rules shall prevail as in the case of insolvency with regard to

· debts provable, 

· the valuation of annuities and future and contingent liabilities; and
· the respective rights of secured and unsecured creditors.

3. Consequences as to servants and officers

A winding up order shall be deemed to be a notice of discharge to the officers and employees of the company, except when the business of the company is continued. Such a discharge shall relieve them of all obligations under their contract of service. 

4. Consequences as to proceedings against the company

When a winding up order has been made , no suit or other legal proceeding against the company shall be commenced except by leave of the NCLT. Similarly if a suit is pending against the company at the date of the winding up order, it shall not be proceeded with against the company, except by leave of the NCLT. In a voluntary winding up also, the NCLT may restrain proceedings against the company if it thinks fit.

5. Consequences as to costs

If assets are insufficient to satisfy liabilities, the Court may order for payment of the costs, charges and expenses of the winding up out of the assets of the company. The payment shall be made in such order of priority inter se as the Court thinks just. Similarly all costs, charges and expenses properly incurred in a voluntary winding up, including the remuneration of the liquidator, shall be paid out of the assets of the company in priority to all other claims. The payment shall, however, be subject to the rights of secured creditors.

Defunct Company

A defunct company is one which has not commenced operation or which is not in operation or has no assets to divide. 

 When the Registrar has reasonable cause to believe that a company has become defunct, he sends a letter enquiring whether the company is carrying on business or is in operation. If he does not receive any answer within one month of the sending of the letter, he must within 14 days after the expiry of the month, send to the company by post a registered letter referring to the first letter and stating that no answer thereto has been received. He must further mention in the letter that if no reply is received to the second letter within one month, a notice will be published in the Official Gazette with a view to striking the name of the company off the register. If the Registrar either receives an answer within one month of the sending of the second letter, he may inform the company and publish in the Official Gazette that, at the expiration of 3 months from the date of that notice the name of the company will be struck off from the register and the company will be dissolved.[image: image1.png]



