                                        DIRECTORS 1
Q: definition and meaning of director.
As per section 2(13)
· Director includes any person
· Occupying the position of director
· By what ever name called.

Thus in determining whether a person is a director or not, function is every thing and name is irrelevant.

	Person: artificial + natural

But as per section 253 only individuals to be directors.

Therefore person = natural person.

Position = powers + functions + duties




A company is an artificial person, so it acts through an agency of human beings. The directors of a co serve the purpose of agency for the co ie they act as a agent for performing various activities of the co.
Q: meaning of deemed or shadow director
	· Definition of various terms in any act is given in its section 2

· In section 2 of co act its written

“Unless the context otherwise requires assume the given definition for terms to be applicable for entire act”

According to this meaning of the terms defined in section 2, to be followed in the entire act. Unless the particular provision requires something else.

Ex: meaning of director defined in section 2(13)but director also includes deemed director which is defined in section 303, 372A etc.


· A deemed director is a person who is not a director of a co but who gives instructions, according to which the BOD is accustomed to act.
· Meaning of accustomed to act: refers to the repetitive behavior on the part of BOD. It must be shown that the BOD did not exercise any discretion of their own but acted in accordance with the direction of the third party.
· Rendering of professional services is outside the scope of deemed director.
Where the board acts on the advice given by a person in a professional capacity, such persons shall not be deemed to be director. It includes CA, CS, lawyer etc.
	Reason for person being called deemed director
· When there was demerger of RIL into RIL (mukesh ambani) and ADAG (anil ambani).
· There was a non competing agreement signed between them. As per which anil will not get into business of oil refining etc.
· AA formed a XYZ ltd. Having a business of oil refining. But he didn’t become its director. But whole of BOD controlled and accustomed to act according to him.
· Therefore he was deemed to be director and all provisions applicable to director shall apply on him. 



Q: why does a company need director?
1. co is an artificial person incapable of acting by itself: 
· On incorporation a co becomes a legal person ie it has a legal entity of its own, it is empowered to hold properties in its name and it can sue others. Also is referred to as artificial person ie invisible, intangible and exists only in contemplation of law.
· However, a co is not a natural person and therefore cannot act by itself and consequently it has to depend upon some human agency to act in its name.
· The decision making powers of a co are vested in its 2 organs namely i) members ii) BOD

2. separation of ownership from management
· The members have no inherent right to participate in the management of the of the company. They generally lack the expertise to manage the affairs of the company.
· Also, a large sized co may have its members running in lacs and spread all over the length and breadth of the country thus making it impossible to give management in their hands. 
      3. Statutory requirement
· Every public co shall have min 3 directors
· Every private co shall have min of 2 directors.

Q: legal position of directors
· The true position of director of co is that of agent and their real relationship with the company is governed by the arrangement of agency as governed by the contract act.
· To some extent, directors are also trustee for the properties of the co and of the rights, which are conferred upon on them by law and convention. Directors stand in fiduciary position towards the co in regard to the powers conferred on them by co act or by AOA and also with regard to the funds of the co, which are under his control.
· It must however be noted that directors are not trustees in strict sense, as they manage the properties of the co which are not vested in them. Whereas the property of a trust is vested in its trustees and they manage the same.  
Q: types of directors
a) Full time director
· The directors who are in employment of the company.
· Also called “executive director” as they are part of day to day execution of jobs.
· They have personal interest in the co as their remuneration depends upon the profitability of the co.

· Whole time director (WTD) and MD are covered here.

b) Part time director
· They are not in the employment of the company.
· This category includes professional directors and nominee directors. Their livelihood does not depend upon the co’s operation and is on the board of many cos.
· They are not intimately connected with the co except through attending the board meetings.

· They get sitting fee.
These directors are normally appointed to bring professional competence in the board. 
Q: definition and meaning of MD
As per section 2(26) 

A managing director is defined as

· A director 
· Who is entrusted with substantial powers of management, which would not otherwise be exercised by him
MD is 

FIRST a director (full time/part time) (rotational/ non rotational)
SECOND entrusted with substantial powers  

If the basic directorship is terminated then he ceases to be MD.
The substantial powers of management can be entrusted to MD of a co in any of the following ways ie following can be modes of appointment of MD:
· By way of agreement with co.
· By board resolution

· By general meeting resolution

· By MOA

· By AOA

Further, a person who occupies the position of a MD without being designated as such would also be deemed to be an MD.

For instance: president, CEO, COO, etc.

The administrative acts of routine nature such as affixing common seal, draw and endorse any cheque or negotiable instrument etc are excluded from the scope of substantial powers to be exercised by MD. MD to exercise his powers subject to the superintendence and control of BOD.
As per definition, a person to be director before he can be appointed MD. Therefore, if a co wants to appoint a person as MD who is not a director of a co, he has first to be appointed as the additional director and then MD. 
MD is vested with substantial powers of management, but he need not necessarily have the whole or substantially the whole of the affairs of a co under his management. Eg a co has 10 tasks that are considered to be substantial. Now MD will be the one who has been entrusted with even one of the substantial 
Powers. Therefore in a co there can be more than one MD. Substantial powers (SP) are of qualitative nature.
Q: meaning of manager

As per section 2 (24)
· A manager is a person who has a management of the whole or substantially the whole of the affairs of co.  
· A manger need not be a director before being appointed but there is no restriction on director being appointed as manager.
· A co cannot have more than one manager.

· Manager is more powerful than MD being only one and having control of almost all the substantial powers. But in business parlance manager is referred as part of middle level management.
· Only individual to be appointed as a manager.
	Company cannot have MD and manager at the same time but can have manager and WTD. 


Q: meaning of whole time director

· The term WTD has not been defined in co act.
· A WTD is in the whole time employment of the co and devote their entire time and attention to the business and affairs of the co.

· They cannot accept the office of WTD in any other co though they can accept part time directorship (within the limits under section 275).
· It may be noted that as per section 269, a WTD includes a director in the whole time employment of a co. this means that any person, who is in a part time director of the co and in the fulltime employment of the co in some other capacity, can be appointed as WTD.
· Also called as executive director, technical director, and finance director.
· A co can simultaneously employ:

· Two or more than two WTD
· MD (s) and WTD (s)

· WTD (s) and manager.

· WTD can be rotational or non rotational director.
	Section 316: an MD of public co and pvt. Co subsidiary of public co can be MD of any other private co only.

Chairman of board meeting (BM) can be :

· Permanent chairman of board and will preside over every BM unless absent.
· Temporary chairman appointed only for particular BM where permanent chairman is absent.
Chairman of BM has to be a director.
Chairman of GM need not be a shareholder.
Section 9: co law is over MOA and AOA
Co law: min of 3 directors (public)

AOA: min of 2 directors

AOA contradicts co law but co law will prevail over AOA.

 Co law: min 3 directors
AOA: min of 4 directors 

NO CONTRADICTION.


· There is no requirement that only WTD shall be appointed as chairman even a part time director can be a chairman.
·    Director (part time)  + in whole time employment in some     
                                                          Other capacity (finance 

                                                             Comptroller)

                                    EQUAL TO 

                      WHOLE TIME DIRECTOR

· A director need not be a shareholder unless the AOA requires holding of qualification shares for directors.
	In co act

Central government refers to DCA/ministry of company affairs/ministry of corporate affairs (MCA).

Presently it is called MCA having 4 regional directors and ROC at state level.  
Nominal value refers to face value.                                                  


Q: minimum no of directors  
As per section 252
· Every public co shall have atleast 3 directors 
· Every private co including a private co which has been converted into public co shall have atleast 2 directors

· The act has not set any limit for max no of directors a co may have.
· The provisions as to no of directors are mandatory and any business transacted after the no of directors fell below the statutory min was held to be invalid.

· Every co must have the min no of directors at all times during its existence.
Q: can a body corporate become a director of co? Can a director assign his office? (Once)
1) Only individuals to be director section  253
No body corporate, association or firm shall be appointed as a director. Only individual to be a director.
The reason behind this is that the office of director is to an extent an office of trust. So there should be somebody readily available who can be held responsible for the failure to carry out obligation of such office. It will be difficult to fix the responsibility if body corporate etc. is a director.  
2) Prohibition of assignment of office
No director shall assign his office to any other person. If he does, the assignment shall be void.
Assignment means that one person holds an office but transfers to some other person the rights and obligation attached with that particular office.

Q: explain the provisions relating to appointment of directors by small shareholders (SS) ie appointment of small shareholder director (SSD) (4 times)
As per proviso to section 252
1. applicability 
The provisions relating to appointment of SSD apply to a co if all the following conditions are satisfied.
· The co is a public co
· The paid up capital (PUC) of a co is rs. 5crores or more.
· The number by SS in such co are 1000 or more
Public co + PUC>=5crores + SS>=1000
Meaning of small shareholder
A shareholder holding shares (ES/PS/both) of nominal value of rs. 2000 or less.
2. Who can appoint a SSD?
a) The company: a SSD may
 be elected by the co suo moto. 
b) Small shareholders: SSD may
 also be elected at the option of the small shareholders. The small shareholders may serve a notice on the co
             3. Requirements of notice by SS
· The notice shall be given by atleast 1/10 of total no. of SS
· SS shall give a notice of their intention of proposing a small shareholder as a candidate for the post of SSD, atleast 14 days before the meeting. 
· The notice shall be signed by atleast 100 SS
 4. Conditions for appointment of SSD
· Only a SS can be appointed as SSD.
· A SS so elected shall file his consent in writing to act as a SS. 
               5. Tenure of SSD
· A SSD shall be appointed for a max period of 3 years.
· He may be re-elected for another period of 3 years.
· He shall not retire by rotation.
Imp points

· A person can be appointed as a SSD in not more than 2 cos
· SSD shall be treated as a director for all practical reasons but can’t be appointed as WTD or MD.
· Disqualifications of a SSD are same as that of any other director (specified u/s 274) except
    Section 274 (1) (g). 
Removal of SSD:

A SSD shall vacate his office if he is removed in pursuance of section 284.
As per section 284, a director shall be removed if ordinary resolution is passed in the general meeting after in compliance of procedure mentioned in section 284

The consent of SS is not required in removing the SSD from his directorship.
It is optional to have SSD.
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�It is optional to have SSD.





