                                   WINDING UP
Important chapter, Q comes every year

Q: meaning of winding up
· A process through which co life is ended and its property administered for the benefit of its creditors and members.
· During winding up process, the management of a co’s affairs is taken out of directors hands and an administrator called liquidator is appointed.
· Liquidator is responsible for collection of debts and payment of liabilities and finally distributes surplus if any, among members in accordance with their rights.
· At the end of winding up process, the company will have no assets and liabilities. 
· But company continues to exist after winding up and ceases to exist only after a dissolution order is passed by the court. Thus in between the winding up and dissolution, the legal status of the company continues.
Q: state the difference between winding up and insolvency.

· The word insolvency is used for individual and firm and word winding up is used for company.
· In case of insolvency, the whole of the insolvent’s property is taken and rests in the court or the official assignee. In winding up, on the other hand, the property remains vested in the company.
· In insolvency, an insolvent individual can obtain his discharge and continue living and working freed from the burden of his debts. A co in liquidation cannot obtain its discharge and continue free from the burden of its debts.
· In the case of an individual, the administration of his property by the official assignee or the official receiver occurs only if he is declared an insolvent by the court. But the assumption of the director’s powers by the liquidator occurs even if fully solvent as in case of voluntary winding up.
Q: winding up and dissolution.
· The entire process for bringing about a lawful end to the life of a company is divided into two stages
· Winding up 

· Dissolution

· Winding up is the first stage in the process, whereby assets are sold, liabilities are paid off and surplus if any distributed among its members. 
· Dissolution is the final stage whereby the existence of the company is withdrawn by law.

· The liquidator so appointed by the co or by court carries out the winding up proceedings but the order of dissolution is passed by court only.
· Creditors can prove their debts in the winding up and not on the dissolution of the company.
Q: what are the different methods in which a company may be wound up?
1. compulsory winding up
2. voluntary winding up

a. members voluntary winding up
b. Creditors’ voluntary winding up.

3. Winding up subject to supervision of court.
Q: what is compulsory winding up or winding up by the court? (Five times)
As per section 433, the court may order the winding up of a co, if a petition is filed with the court.
Jurisdiction of court for winding up petition
· Jurisdiction for entertaining winding up petition vests in the high court having the jurisdiction in relation to the place where the registered office of the company is situated.
· Registered office means the place, which has longest been the registered office of the company during 6 months immediately preceding the presentation of petition.
Grounds on which a company may be wound up by the court
A. The company has passed a special resolution of its being wound up by the court. OR
Generally not adopted as members prefer members voluntary winding up in which they have control and not court.

B. Default is made in delivering the statutory report to the registrar or in holding the statutory meeting. OR
C. It does not commence business within a year from its incorporation or suspends entire business for the whole year. OR
D. The number of members in the case of a public co is reduced below 7 and in case of private co is reduced below 2. OR
E. It is unable to pay debts. OR
F. The court is of the opinion that it is just and equitable that it should be wound up. 
Examples: 

· Where BIFR recommends winding up
· Deadlock in management.

· Where the company was formed to carry on a fraudulent or illegal business.

Who may petition for winding up?
· The company
· Any creditor or creditors including any contingent or prospective creditor or creditors.
· Any contributory (s)

· All or any of the parties specified above whether together or separately. 
· ROC

· Any person authorized by the CG ie following upon a report of inspection.
Who cannot file winding up petition 
· The workers have no right to present winding up petition, but still entitled to appear and be heard in support or in opposition to the winding up petition.  Reason: their interest might be affected by any order, which may be made on the winding up petition.
· An employee who has not been paid his legal or statutory dues cannot be considered as creditor of a co. Reason: remedy provided under various labour laws.
· A trade union claiming as creditors of a co cannot present petition for the winding up of a co, but have a right to be heard before any decision is taken by the court.
· Any creditor who has already filed a normal civil suit for recovery. This is like a pressure tactics.
Commencement of winding up
In case of a winding up by the court, the winding up shall be deemed to have commenced at the time of presentation of the petition for the winding up.
However, where before the presentation of a petition for the winding up by the court, resolution has been passed by the company for voluntary winding up, the winding up of the co shall be deemed to have commenced from the date of passing of resolution.
Relevance of date of commencement of winding up
· Disposition of co’s property and transfer of shares after commencement of winding up is void.
· It depends upon on the date of commencement of winding up, whether a person liable is liable as present or past member, to contribute to the company’s assets.
Q: what are the consequences of a winding up? (Twice)
Communication of winding up order
Where the court makes an order for the winding up of co, the court shall send intimation to official liquidator and registrar. This will enable the official liquidator to take into possession the books, accounts an assets of the co.
Copy of winding up order to be filed with registrar
· Filing by whom? Following persons shall be duty bound:
· Persons who filed a petition
· The company
· Time limit for filing the order: the certified copy of order shall be filed with registrar within 30 days from the date of making of the order of winding up. 
· Notification in the official gazette: on filing such order with registrar, registrar shall notify in the OG that such an order has been made.
Discharge of officers and employees
· Damages for wrongful dismissal: where an employee has entered into a contract of service for a particular period, an order for winding up will amount to wrongful discharge of contract and damages will have to be paid for breach of contract.
· Cessation of powers of the board: after the winding up order, the powers of the directors cease.
· Stay of suits or proceedings: on winding up order being made-
· No suit or other legal proceedings shall be commenced against the company.
· No suit or other legal proceedings pending on the date of the winding up shall be proceeded with.
Transfer of proceedings
Any suit or proceedings by or against the company which is pending in any other court may be transferred to the court which is winding up the co. the power of court is discretionary.
Q: describe the duties and powers of the liquidator appointed by the court.
The liquidator is a person who represents the company in winding up proceedings. He takes over the administration of the company. He is responsible for realizing the assets of the company, paying its liabilities and paying the surplus, if any to contributories.   
· Official liquidator to be liquidator: in compulsory winding up only an official liquidator to be appointed as liquidator of the company.
· The liquidator shall not be described by his individual name. He shall be described by his official name ie official liquidator.
· Fees to the CG: the official liquidator gets his remuneration from CG and thus not entitled to any further remuneration. For the services of official liquidator, the CG is entitles to charge certain fee from company which is charged against the assets of the company.
· Validity of acts: the acts of the liquidator shall be valid notwithstanding that it may afterwards be discovered that his appointment was invalid. Where his appointment has been shown to the company as invalid, all the subsequent acts shall be invalid.
· Notice to income tax officer: the liquidator shall give notice of his appointment to the income tax officer within 30 days of his appointment. Thereafter, within 3 months income tax officer shall intimate he liquidator the estimated amount to meet the tax liability. The liquidator is required to set aside the amount to meet the tax liability.
Powers of liquidator during winding up proceedings 
A. Powers exercisable with the sanction of the court.
· To institute or defend any legal proceedings on behalf of the company.
· To carry on the business of the company so far as may be necessary for the beneficial winding up of the company.
· To sell the immovable and movable property and actionable claims of the company by public auction or private auction.
· To raise money on the security of the assets of the company.
· To do all such other things as may be necessary for winding up the affairs of the company.
B. powers exercisable without sanction of the court
· To do all acts and to execute all documents on behalf of the company and use the common seal.
· To inspect the records and returns of the company on the files of the registrar without payment of any fee.
· To draw, accept, make and endorse any bill of exchange or promissory note on behalf of the company.
· To appoint an agent to do business which he is unable to do himself?
Q: examine the powers of the liquidator to disclaim the onerous properties belonging to the company in liquidation. (4 times)
Meaning of onerous property
The word “onerous” means something involving heavy obligation. In other words it means property which has ceased to be an asset and has become liability. Some examples are:

· Unprofitable contracts, properties which are not saleable due to obligation attached to it.
· Partly paid up shares of an unsuccessful company.
Requirements of valid disclaimer
I. Signed: the disclaimer shall be in writing by the liquidator.
II. Sanction of the court: the court has an absolute discretion to grant or refuse the permission to disclaim the onerous property.
III. Time limit for disclaimer: the liquidator may disclaim any onerous property within 12 months from the date of commencement of the winding up.
IV. Notice to the interested parties: before granting the sanction, the court may require that notices be given to persons interested.
Effect of disclaimer
a) On the company: all the rights and liabilities of the co in respect of the property disclaimed shall cease to operate ie the co shall be relieved of all the liabilities in respect of such property.
b) On the other persons: any person may apply to the court for damages for non performance of contract. If the court awards damages to such person, he shall be deemed to be a creditor of the co and prove the amount of damages as a debt in the winding up process.
Q: voluntary winding up
Meaning of voluntary winding up
Winding up by the court is a time consuming process and involves compliance of various legal requirement. However, voluntary winding up is rather simplified process.
Voluntary winding up means winding up at the instance of the members of the co, without any interference by the court

Grounds for voluntary winding up
a) Completion of duration of company: conditions to be satisfied (all)
· A period defining the duration of the co has been fixed by the articles.
· Such period has expired.

· The co has passed ordinary resolution for winding up.
b) Occurrence of event specified in the articles: conditions to be satisfied (all) 

· An event has been specified in the articles on the occurrence of which the co shall be wound up.
· Such event has occurred.
· The co has passed ordinary resolution for winding up.
c) If the company passes a special resolution that the company is wound up voluntary.
Advertisement of resolution 
Within 14 days of the passing of resolution (OR/SR) for voluntary winding up, a notice of the resolution shall be advertised in-

· OG and
· One newspaper circulating in the district of registered office.

Commencement of voluntary winding up
The voluntary winding up shall be deemed to have commenced when the resolution (OR/SR) for voluntary winding up has been passed.
Effect on the status of the voluntary
On passing a resolution for voluntary winding up, the company shall cease to carry on its business. But the corporate status and powers of the company shall continue until it is dissolved.
Kinds of voluntary winding up
· Members’ voluntary winding up.
· Creditors’ voluntary winding up.
Q: members’ voluntary winding up – declaration of solvency.
(Thrice)
As per section 288
Where the company is solvent, a “declaration of solvency” is made by the directors and consequently winding up proceedings remains in control of the members of the company.
Requirements of valid declaration of solvency 
Conditions to be fulfilled:

a. Made by whom? It shall be made by the majority of the directors or all the directors if there are only 2 directors. The declaration of solvency shall be made only by way of passing a resolution at the board meeting and not by circulation.  
b. Verification: it shall be verified by affidavit.
c. No inability to pay: the declaration shall specify that the directors have made full inquiry into the affairs of the co and shall state that:
· That the co has no debts OR
· The period not exceeding 3 years from the date of commencement of winding up, within which, in the opinion of directors, the co will be able to pay its debts in full.
      d. date of declaration of solvency: it shall be made within 5 weeks immediately preceding the date of passing of the resolution for voluntary winding up.
     e. filing with the registrar: it shall be registered with the registrar before the date of passing of the resolution for voluntary winding up.
The declaration must embody a statement of the company’s assets and liabilities as at practicable date before making of the declaration.

Any director making false declaration of solvency shall be criminally liable, punishable with imprisonment extending upto 6 months or fine extending upto 50000 or with both.

Where the declaration of solvency is not made in accordance with law, the resolution for winding up and all subsequent proceedings shall be void.
Q: explain the procedure for voluntary winding up.
A. Appointment of liquidators: the members of the company shall appoint one or more liquidators by passing a resolution in the GM. Body corporate shall not be appointed as liquidator.
B. Cessation of powers of board: on the appointment of liquidator, all the powers of the BOD, MD and manager shall come to an end. But they will be required to give notice to registrar of the appointment of liquidator.
C. Notice to income tax officer: the liquidator shall give notice of his appointment to the income tax officer within 30 days of his appointment. Thereafter, within 3 months income tax officer shall intimate he liquidator the estimated amount to meet the tax liability. The liquidator is required to set aside the amount to meet the tax liability.
D. Duty of liquidator to call creditors’ meeting in case of insolvency: if at any time, the liquidator is of opinion that the company will not be able to pay its debts in full within the period specified in the declaration or the period mentioned in declaration has expired and debts remained unpaid, he shall call meeting of creditors. The liquidator shall proceed as if it was a creditors voluntary winding up.
E. Final account: as soon as the affairs of a co are fully wound up, the liquidator shall prepare an account of the winding up, showing how the winding up has been conducted and the property of the co has been disposed off.
F. Final meeting: as soon as the affairs of a company are fully wound up, the liquidator shall call a general meeting of the company. The liquidator shall lay account of proceedings and give any explanation required.
G. Within 1 week of conclusion of the GM, the liquidator shall send to the registrar and the official liquidator a copy of account.
H. On receiving the account, the registrar shall forthwith register them.

I. Dissolution: on receiving the account, the official liquidator shall make a scrutiny of the books and papers of the company. If the official liquidator makes a report to the court that the affairs of the co have not been conducted in a manner prejudicial to the interest of its members or public, then from the date of submission of such report the co shall be deemed to have been dissolved.
Q: creditors’ voluntary winding up – provisions applicable
Where a company is insolvent, the declaration of solvency is not made by the directors and therefore winding up is called creditors voluntary winding up.
Separate meeting
In a case where no declaration of solvency has been made by the directors, the company shall call two separate meetings, one of members and the other of creditors.

Meeting of creditors shall be called – 
· On the day on which the meeting of members is held.
· On a day next following the meeting of members.
The notice to the creditors shall be sent by post at the same time when notice is sent to the members. The notice of meeting of creditors to be advertised once in OG and once in two newspapers circulating in the district of registered office. 
One of the directors to preside over at the meeting of the creditors.
Notice to the registrar
Notice of a resolution passed at the creditors’ meeting shall be given to the registrar within 10 days of passing thereof.
In case of default, the company and every officer (liquidator) of the co, who is in default, is liable to fine which can extent to 500 for every day till the default continues.
Appointment of liquidator
· The members may nominate a person to be the liquidator for the purpose of winding up.
· The creditors meeting held thereafter will consider the nomination made by the persons. The creditors can nominate a different person as liquidator.
· If no person is nominated by the members, creditor’s nominee shall be the liquidator and visa versa.
·  If the creditors and members nominate different person to be liquidator, the creditor’s nominee to be a liquidator.
Appointment of committee of inspection
The creditors, at the same or subsequent meeting, may appoint a committee of inspection, consisting of not more than 5 persons. Thereafter, co can appoint such number of persons, not, not more than 5, as they think fit to act as members of committee. If creditors resolved that all or any of the persons so appointed by the co ought not to be members of the committee of inspection, the persons so appointed by the co, shall not be qualified to act as members of committee of inspection unless courts directs otherwise.
Cessation of powers of board: on the appointment of liquidator, all the powers of the BOD, MD and manager shall come to an end. But they will be required to give notice to registrar of the appointment of liquidator.

Notice to income tax officer: the liquidator shall give notice of his appointment to the income tax officer within 30 days of his appointment. Thereafter, within 3 months income tax officer shall intimate he liquidator the estimated amount to meet the tax liability. The liquidator is required to set aside the amount to meet the tax liability.
Duty of liquidator to call creditors’ meeting in case of insolvency: if at any time, the liquidator is of opinion that the company will not be able to pay its debts in full within the period specified in the declaration or the period mentioned in declaration has expired and debts remained unpaid, he shall call meeting of creditors. The liquidator shall proceed as if it was a creditors voluntary winding up.

Final account: as soon as the affairs of a co are fully wound up, the liquidator shall prepare an account of the winding up, showing how the winding up has been conducted and the property of the co has been disposed off.

Final meeting: as soon as the affairs of a company are fully wound up, the liquidator shall call a general meeting of the company. The liquidator shall lay account of proceedings and give any explanation required.

Within 1 week of conclusion of the GM, the liquidator shall send to the registrar and the official liquidator a copy of account.

On receiving the account, the registrar shall forthwith register them.

Dissolution: on receiving the account, the official liquidator shall make a scrutiny of the books and papers of the company. If the official liquidator makes a report to the court that the affairs of the co have not been conducted in a manner prejudicial to the interest of its members or public, then from the date of submission of such report the co shall be deemed to have been dissolved.

Q: distinction between members and creditors voluntary winding up.
From munish bhandari page 432 Q 21.

Q: powers of court to intervene in the voluntary winding up.
The court is vested with following powers:
· To appoint official liquidator or any other person as liquidator on justifiable reason being shown.

· To remove liquidator and appoint official liquidator or any other person as liquidator on justifiable cause being shown.

· To determine the remuneration of liquidator when the official liquidator is appointed as the liquidator.

· To amend, set aside, vary or confirm the arrangement entered into between a company and the creditors on an appeal being made by any creditor or contributory within the 3 weeks of the completion of the arrangement. 

                                     WINDING UP 2
Q: what are the powers of the court to order winding up subject to its supervision? (Once)

Reasons for issue of order of winding up subject to the supervision of court
Winding up subject to supervision of court implies, voluntary winding up which is conducted under the supervision of the court. 

When a company has by special or ordinary resolution resolved to wind up voluntarily, the court may make an order that the voluntary winding up shall continue, but subject to the supervision of the court, the court would make such order when it is satisfied that:

· The liquidator is negligent.

· Liquidator is guilty of partiality 

· The rules of winding up have been violated.

· The powers of liquidator are insufficient for the purpose of the winding up.

· The voluntary winding up is likely to prejudice to shareholders or that some undue benefit will result to the shareholders.

The object of the supervision order is to safeguard the interest of the company, contributory and creditors. When order is made for the winding up subject to supervision of court, the court may, by that or subsequent order, appoint an additional liquidator(s). Generally the old liquidator(s) are permitted to continue by the court, if there is no complaint against him. 

It may be noted that winding up subject to supervision of the court comes into play only after the company has passed a resolution for voluntary winding up.

Effects of supervision order
· The court controls the appointment or removal of directors.

· In supervisory winding up, liquidator may, subject to any restriction imposed by the court exercise all his powers, without the sanction or intervention of the court, in the same manner as if the company were being wound up voluntarily.

· The effect of a petition for winding up subject to supervision is, that the court obtains jurisdiction over suits and legal proceedings as in the case of a petition fro compulsory winding up.

· The supervision order also confers full authority on the court to make calls made by the liquidators and to exercise all other powers which it might have exercised, if an order had been made for winding up the company altogether by the court.

· The supervision order when passed acts as a stay of actions and other proceedings against the company.

· The court can exercise all other powers which it might have exercised if the order had been for the winding up of the co compulsorily.

Q: difference between voluntary and winding up subject to the supervision of the court. 
	Voluntary winding up
	Subject to court supervision

	Liquidator appointed by members or creditors and court has no role in this regard.
	Liquidator may be appointed by the court.

	After commencement of winding up, disposition of property or transfer of shares, with permission of liquidator only. 
	After commencement of winding up, disposition of property or transfer of shares, with permission of court only.

	After commencement of winding up, any attachment, distress or execution against the co can be done without leave of the court.
	After commencement of winding up, any attachment, distress or execution against the co can be done only with leave of the court otherwise it will be void.

	Liquidator can exercise certain powers with consent of the shareholders (special resolution) or with the consent of creditors.
	Liquidators can exercise certain powers with sanction of court.


Common provisions relating to all types of winding up
Q: define contributory. Who may be held liable as a contributory? (Thrice)

Meaning
The term contributory means every person liable to contribute to the assets of the company, in the event of its winding up and also includes a holder of fully paid shares.

It may be noted that holder of fully paid up shares will not be liable to contribute to company’s assets but will be eligible for participate in distribution of surplus assets if any.  
Legal representative of a deceased member

The legal representative of a deceased member shall be liable for the debts of a deceased. But his liability to pay is limited to estate inherited by him.

Official assignee of an insolvent member
Where a contributory is adjudged insolvent, his official assignee shall be liable to pay the debts of the insolvent contributory out of the estate of the insolvent.
Liquidator of body corporate which is a member
Where a body corporate is a contributory and is ordered to be wound up, the liquidator of such body corporate shall be treated as a contributory.

But the term “contributory” does not include ordinary debtor of the company. All payments by persons other than members do not necessarily constitute assets of the company. They may be mere receipts.

Q: nature of liability of a contributory (Thrice)
As per relevant section of co act, liability of a contributory shall create a debt accruing due from him at the time when his liability commenced but payable at the time specified in the calls made on him for enforcing the liability (by the liquidator) ie the liability of a member arises as soon as he becomes a member and during winding up, it is only contingent until a call is made by the liquidator. 

Ex-lege liability
The liability if a member to be included in the list of contributory is not ex contractu ie it does not arise as a result of the contract of membership. His liability is ex lege ie liability arises only by reason of the fact that his name appears in the register of members.

Fresh liability
After winding up, the liabilities are a new liability, the contributory to contribute, it is a new contribution, and it is a liability to be enforced by the liquidator.     
Whatever may have been the rights and liabilities of the shareholder, before the winding up intervened, the position is altered by the happening of that event. Hence the liability of a contributory in respect of unpaid calls is absolute, even though the calls, made by the company for their realization, had become time barred by limitation act.    

Q: list of contributories
Two lists of contributories
On winding up, a list of contributories is prepared by the liquidator and settled by the court, in compulsory winding up. In voluntary winding up, the list is prepared and settled by liquidator only.
a. List A of contributories
This list contains names of present members of the company ie the members whose names appear in the register of members as on the date of commencement of winding up of the company.
b. List B of contributories
This list contains names of past members of the company ie members who ceased to be members within 1 year preceding the commencement of winding up of the company, but not a person who has died.

Q: extent of contributor’s liability
Every present and past member is liable to contribute to the assets of the company to an amount sufficient to the payment of its debt, liabilities, costs and charges of winding up.

· In the case of a co limited by share, any past or present member shall be liable to contribute only to the extent of amount remaining unpaid on his shares. 
· In case of Guarantee Company, any past or present member shall be liable to contribute up to the amount undertaken by him to be contributed in the event of winding up. If such co also has share capital, the liability of such a member shall, in addition to the amount undertaken to be contributed, extent also to the sum remaining unpaid on shares held by him.
The relation of present and past members is one of primary and secondary liability, and they do not in any way, stand to each other in the relation of principal debtor and surety.

The liquidator cannot call upon the past members to contribute before the present members. 

The liability of list A contributors is the full amount unpaid on their shares and liability of list B contributors arise only if:

· If it appears to the court that the present members are unable to satisfy the contribution required to be made by them, within a reasonable time AND

· The debt or liability was incurred while he was a member AND

· He had not ceased to be a member for one year or more before commencement of the winding up ie if one year or more has elapsed on the date of winding up since the day he ceased to be member, he is not liable to contribute. 
Q: application of insolvency rules in winding up of insolvent companies
Unsecured creditors
All unsecured creditors, who ever they may be, must attach proof of their debts and all such debts are to be paid pari pusa ie proportionately and without preference,. It may be noted that income tax department is ranked as an unsecured creditor and is required to prove its claim like any other unsecured creditor.

Secured creditors   

Secured creditor has the following options:

· He can rely on the security and ignore the liquidation altogether.

· He can value his security and prove the balance of his debt.

· He can give up his security and prove for the whole amount as an unsecured creditor.

Thus a secured creditor can stand outside the winding up proceedings to prove his debts. He may rely on his security and proceed to realize his debts in the ordinary course of law by filing a regular suit. In other words, the secured creditors could in spite of the order of winding up, realize dues by disposing off the property outside the winding up.

However, the security of secured creditors shall be subject to pari pusa charge in favor of the workmen to the extent of their dues.

A secured creditor, who realizes his security, is liable to reimburse the liquidator for all expenses incurred by the latter for the preservation of security before the realization. The secured creditors are liable to pay the full amount of expenses but if workmen are also participating in the security, then such expenses shall be apportioned between secured creditor and workers in the proportion of the amount to be distributed to them. 
Illustration    
· Security of secured creditor is RS. 100000

· Total workmen dues are RS. 100000 

· Total amount debts to secured creditor are RS.300000

So total dues ie secured creditor and workmen dues are RS.400000

Workmen share is ¼ of total dues therefore share in security shall be RS.25000.

Keeping the above information

· Liquidator incurred RS.10000 for preservation of security

· Now share of workmen in expenses incurred by the liquidator will be RS. 10000 X ¼ = 2500 and that of secured creditors will be RS.7500

Q: write a short note on preferential payments n regard to a company in winding up. (Thrice)
Overriding preferential payments (section 529A)

· Notwithstanding anything contained in any provision of the co act or any other law in force 

· The workmen dues and debts of secured creditors shall be paid in priority to all other debts and 

· They shall rank pari passu with each other.

· Thus workmen dues and secured creditors debt are to be paid in full. However, if the assets are insufficient to meet them, then they shall be paid in equal.

· Rights of secured creditors and workmen override the claim of income tax authorities.

Illustration  
Dues on account of uncontested sales tax                       20000

Municipal taxes                                                               30000

Wages not paid during last three                                  300000

Secured creditors                                                        1200000

Net amount realized on disposal of assets those           800000 

Securing secured creditors  

Answer
Due to workmen                                  300000

Secured creditors                              1200000

Total                                                  1500000

Amount raised through disposal          800000

Workmen share in amount raised: 300000/1500000 X 800000

                                                   : 1/5 X 800000 = 160000

Share of secured creditors: 1200000/1500000 X 800000 = 640000

Preferential payment (section 530)
This section lays down the order of priority in which debts are to be paid, subject to the provisions of section 529A.

Thus the workmen dues and secured creditors dues which rank pari passu shall be paid in priority to all other debts mentioned in section 530.

The order of preference specified in section 530:

a. All revenues, taxes, cess and rates due from the co to the CG or SG or local authority.

b. All wages or salary of an employees (not workmen) due for a period not exceeding four months within 12 months before the relevant date subject to the limit of RS.20000. Here relevant date means the date of appointment of liquidator in the case of compulsory winding up and date of passing of resolution in the case of voluntary winding up.

c. All accrued holiday remuneration becoming payable to any employee on termination of his employment.

d. All amount in respect of any compensation for liability for compensation under the workmen compensation act, in respect of death or disablement of any employee of the company.

e. All sum due to any employee from the PF, pension fund, gratuity fund or any other fund maintained for the welfare of the employees.

f. Expenses of any investigation held u/s 235 or 237 as are payable by the co.  

Order of priority of debts
Section 529 + 529A + 530

a. Secured creditors pari passu with workmen dues

b. Cost and charges of winding up

c. Preferential debts provided u/s 530

d. Floating charges

e. Unsecured creditors

If there is any surplus after discharging the above debts, capital is repaid first to pref. shareholders and then equity holders.

