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Steps in a formation of a company:
1) Promotion 

2) Registration or incorporation

3) Flotation 

4) Commencement of business.

a. Promoter:

a. The term promoter refers to an individual syndicate, association, partnership firm or company.
b. The term producer does not been defined by the companies act. However, it relates to the person who undertakes all the necessary preliminary steps to form a company.

Example: Finding the subscribers, preparing memorandum of articles rising of capital.


    
           
Role and legal position of a promoter:
(a) The function of a promoter comes to an end when the company has been incorporated it has been handed over to the board of directors for the control of management of affairs.

(b) The promoters occupies a fiduciary position with respect that he promoter.

(c) The promoter neither a agent nor a trustee of the company. He is not an agent because the principal (company) is not in existence. He is not a trustee because there is no trust (property) no beneficiary.

Duties of Promoters (Two Fiduciary Duties) 
1) The promoters have duty not to make secret profits that means he is not prohibited from prohibited from having profits but he must disclose the profits made by him to the company (B.O.D).
Ex. Purchase of land on behalf of the proposed company for 1 crore for which he receives 5,00,000 as commission from the seller.

2) The promoter has the duty to disclose his interest in any transaction relating the proposed company. His interest may be direct or direct the disclosure must be made to the company.

Remedies available to the company against the promoter for the breach of    duties.
1. The company may rescind the contract made by the promoter. Even though it had adopted the contract and communicated the facts of other, to the other party. However the recession of contract made within a reasonable time.

2. The company made honor the contract and retain the property. However it can recover the secret profits made by the promoter.

3. The company may sue the promoter for misfeasance and breach of duties.



Liabilities of promoters:

1. According to sec 56 every prospectus must contain certain matters and as may be prescribed by the act. If the prospectus does not contain the prescribed matters and reports promoters are liable.
2. According to sec 62&63, the promoters shall be made liable if the prospectus contain any untrue statement.’

3. According to sec 478, the promoter will be liable if he has committed in fraud in connection with promotion, formation or management of the company.

4. According to sec 478, the promoter will be liable to public examination along with the directors.

5. According to sec 542&543, the promoters shall be made liable for breach of duty, decit, defrauding creditors.





Remuneration of Promoters

The promoters of a company do not have any legal right and therefore they are not entitled to receive any remuneration. 


In normal practice the promoters will be paid remuneration by way of provision in the articles.

A promoter may be paid remuneration in any manner is given bellow:

a) By way of a lump sum amount.

b) By allotment of shares.

c) By way of commission on shares hold.

d) By selling his own property to company at the company at an overall price by making a disclosure to the B.O.D.


The amount of remuneration paid or payable to the promoter must be   disclosed in the prospectus.



Preliminary Contracts (or) Pre-Incorporation Contracts
1. These contracts are applicable to both the private companies and the public companies.

2. Preliminary contracts are those contracts which are entered into contract before the company came into the existence.
3. Preliminary contracts do not bind the company they cannot be ratified by the company. If they are ratified by the company it is not valid they don not bind the company.

4. Preliminary contracts will bind the company only if the following two conditions are satisfied:

a. If they are adopted by the company by way provision in articles of association.

b. They are warranted by the terms and conditions of incorporation.

5. After incorporation, if the company does not adopt its preliminary contracts or if companies ratify them then the company will not be bound and therefore the promoters will be personally liable.

6. The personal liability of the of promoter company ends when the company ends when the company adopts it. Preliminary contracts by way of provision of articles where the company has entered into a fresh contract in terms of pre-incorporation contracts.

7. Examples of preliminary contracts: printing of articles, lease of building.



Stage 2: Registration or Incorporation

According to sec 12 any seven or more persons are where the company to be formed will be a private company any two or more persons associated for any lawful purpose may by subscribing there names of memorandum of association and otherwise compiling with the requirements of this act in respect of registration form an incorporated company with or without limited liabilities.

Procedure for incorporation/ registration of a company:

1. Type of company

2. Application for availability of name
3. Preparation of memorandum and articles
4. Vetting, printing, stamping and signing of memorandum and articles.
5. Preparation of other documents.
6. Filing of documents for registration.
7. Certificate of Incorporation.
8. Provisional Contracts.
1. Type of a company: The first step in the incorporation of a company is for the promoters to choose the type of company to be formed for incorporating a private company Atleast 2 persons are required and a public company required are seven.
2. Application for availability of name: 
a) The name of the company must not be same or similar to that of already existing (or) 
b) It must also be not undesirable in the opinion of central government.
Example: It should not contain the names of national Emblem, flag, leaders etc. should be used as the part of the name.

c) An application should be formed in form 1(a) containing three names of the proposed company in order of priority. It should be accomplished by a fee of Rs. 500.

d) The R.O.C will intimate the promoter within one day of application and will also allot corporate identity number to the company.

e) The promoters must use the name and incorporate the company within a period of 6 months. If there are valid reasons the R.O.C may extend the period.
        3. Preparation of memorandum and articles:

 
The promoters must prepare two important documents for the proposed company and they are: memorandum and articles of association.

Memorandum is known as “constitution of company” because it contain objects and powers of the company.

The articles contain internal rules and regulations.
4. Vetting, printing, stamping and signing the memorandum and articles:

a) After the draft copies of memorandum and articles must be type written, they should be submitted to R.O.C/R.D for necessary approval. The term vetting copies of memorandum and articles being officially approved by the R.O.C.

b) After vetting the copies of memorandum and articles must be printed.
c) The original copies of both memorandum and articles must be either printed on a stamp paper (or) they must be sufficiently stamped.
d) They should be signed by the requisite no. of the subscribers that is two or seven as the case may be.
5) Preparation of other documents (5 documents):

a)  General Power of Attorney: a general power of attorney must be prepared in a stamp paper in favor of the promoter: C.A, Lawyer. It should be signed by all the subscribers of memorandum. This will help in competing all the various formalities relating to the registration.
b) In case of public company the consent of directors must be obtained in the form of Form 29. to be filed with the R.O.C.

c) All the companies weather the public or private must be prepared a particulars of directors in Form no.32. In duplicate to be filled with the R.O.C.

d) A notice of address of registered office of the company must be prepared in the form no.18. It must be filed with the R.O.C within 30 days of incorporation or on the date on which the company commences on which ever is earlier.
e) A statutory declaration of compliance must be prepared on a stamp paper in Form no.1. It should be duly signed by any proposed by C.A, lawyer etc. and it should state that all the formalities relating to registration have been duly complied.
6) Filing of documents for registration:

a. The memorandum, articles and other documents must be filed with R.O.C along with the necessary registration fee and filing fee can be paid in form of cash, cheaque, and Demand draft.
b. The fee will be based on the nominal capital on no. of members as prescribed in Schedule X. 
7) Certificate of Incorporation:

1) If the R.O.C is satisfied that all the necessary legal formalities relating to registration have been duly complied then he shall enter the name of the company in the register of company and issue the certificate of Incorporation to the company.

2) On and from the date which is mentioned in the certificate of incorporation the company came into the existence enjoy separate legal entity, common seal, perpetual succession etc.

 

Conclusive evidence/ proof of certificate of incorporation:


Where the registrar issues a certificate of incorporation to the company, it is conclusive evidence all the necessary legal formalities relating to the company have been duly complied. It cleanses the company of defects with which the company may have been incorporated. Therefore even in following circumstances the registrar, cannot take back the C.O.I issued to the company.

(i) Where the memorandum was found to be materially altered after signature but before designation.

(ii)  Where the memorandum has been signed by the only one person for all seven members.

(iii) Where all signatures to the memorandum were infants.

(iv)                  Musa Vs Ibrahim

 The memorandum was signed by two adults and one guardian   represents 5 other minor members. The R.O.C issued Certificate of Incorporation to company.


Held, The certificate of incorporation is valid.

(v) 


Jubilee Cotton Mills co ltd Vs Lewis 

 The promoters submitted all the necessary documents to the R.O.C on January 6. The R.O.C issued, the Certificate of Incorporation to the company on January 8. The R.O.C but by mistake mentioned date as January 6. The company allotted some shares to Mr. Lewis on January 6.


Held, The allotment of shares made by company is company because it came to existence on January 6 which is date mentioned in the Certificate of Incorporation. 




Provisional Contracts

1) These are contracts which are applicable only to public company. They are not applicable to private company.

2) Provisional contracts which are entered into by a public company after obtaining Certificate of Incorporation but before obtaining Certificate of Commencement of business from the R.O.C.

3) Provisional contracts do not bind the kind. They will be binding on the company only when the company received certificate of commencement of business from R.O.C.

Distinction between Preliminary Contracts and Provisional Contracts. 
	Preliminary Contracts  
	Provisional Contracts

	1) These are applicable to both private and public company.
	1) These are not applicable private company but applicable only to public company.

	2) These contracts are entered into by the promoters before the date of Incorporation.
	2) These are entered into by the company after the date of incorporation but before receiving the certificate of commencement of business.

	3) These contracts bind the company adopts them after incorporation by way of provision in articles.
	3) These contracts bind the company if it receives certificate of commencement of business.


 Floatation:
1) The term “Floatation” refers to rising of capital.
2) A private company cannot go to the public for raising its capital.

i. It can issue a prospectus and raise its capital from the public              (or)

ii. It can file a statement in lieu of prospectus with the R.O.C and raise its capital from its own sources.


Commencement of Business:
1) A private company and a public Company having no share capital can commence its business immediately after obtaining certificate of incorporation.
2) A public company having share capital cannot do so. It must contain a certificate of commencement of business from the R.O.C by complying the procedure as prescribed U/s 149.




The procedure U/s 149 is as follows:



Sec 149(1)- where the 


Sec 149(2)- Where the company 
 Company had issued prospectus
        has not issued the prospectus to the 
                to the public





Public.
a) The Company must have received  a) A SLP must be filed with registration.

     Share application forms from the   b) If the directors of the company had 

     Subscribers which will satisfy the
     applied for shares then the company 


  the requirements of minimum su
     must have received amount from the 

  -bscription.



     Directors in the same proportion as 
b) The directors of the company have
     is receivable from others (Own Known

  Applied for shares then the 


Sources)


  Company must have received 
  
  Amount from the directors in the 


  Same proportion as is received 


 From others. (Public)

c) There must be a condition that the
 c) A declaration must be made by the 

  the share application money 


the directors in form 20 stating that

  received shall not be refunded by


all the above 2 conditions are true 

  the company under any 


and they have been duly satisfied.
     Circumstances
d) A declaration must be made by 
    the directors in form 19 stating 


 that all the above 3 conditions are


 true and they have been satisfied.

3) If the registrar is satisfied that all the requirement as prescribed U/s 149 have been duly satisfied then he shall issue a certificate of commencement of business to the company.
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