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NATURE And scope of a company
Meaning of a company:


The term company means an association of a group of persons who have come together for a common purpose that is to do business and earn profit.
Definition Of a Company:

Sec 3(1)(i): According to sec 3(1)(i) of the Act, a company means a company which is formed and registered under the company’s act 1956 or an existing company.

Sec 3(1)(ii): According to sec 3(1)(ii) of the Act an existing company means a company formed and registered under any previous company’s act.



Definition of the company as given by lord justice Lindley 


“A company is an association of many persons who contributed money or moneys worth to a common stock and employ it some trade or business and who share profit and loss arising therefrom.


The common stock so contributed is denoted in the money and is the capital of the company. The persons who contribute to who or whom it belongs are members. The proportion of the capital to which each member is entitled are shares. The shares are always transferable although there a right to transfer is often restricted”

Characteristics (or) features of a company (or) advantages of incorporation
1) Incorporated Association:

Every company must be compulsorily registered or incorporated under the company’s act, 1956. According to Sec.12 the minimum no. of persons required for forming a private company is two and for a public company is seven. These persons are also known as the subscribers to the memorandum. 

2) Separate legal entity: 
 
The company is distinct and different from the members who formed it. It is recognized as a separate entity by law.



Case: Solomon Vs Solomon&Company limited

A Pubic Company was formed by seven persons consisting of S (Solomon) ,his wife, four sons and one daughter. One share each was allotted to the family members and all the balanced shares were taken by S. S gave a loan to the company which was fully secured. The company borrowed from the other unsecured creditors. The company suffered huge loss and went into the liquidation. The assets were sold but very little amount was realized. The amount was claimed by S in the capacity of secured creditors.

The other unsecured creditors went to court and claimed the amount on the basis that Solomon and his family members and the company are one and the same


Held, S and the company formed by were not one and the same because the company was recognized by the law as a separate entity which is distinct and different from the member who formed it. Therefore S is entitled to claim the amount on the basis of the secured creditor.

3) Artificial Person:

  
A company being an artificial person is dependent on natural person such as Directors, shareholders, and officers for its day to day functioning however the company without suffer from illness, oldage and death.

4) Limited liability of members:


This is applicable to all these company’s which incorporated with the limited liability. It should be noted that the liability of the company is unlimited but the liability of the members is limited.

5) Separate Property:

The share holders of the company cannot be described as the owners of the property of the company belongs to the company not to the share holders.



Case: Bacha F Guzdar Vs CIT 

The company owned the agricultural property and the income earned by the company is exempted from tax. The company paid dividends to the share holders. The share holders did not the paid the income tax on the ground that the income is in the form of dividend income and hence exempt from tax.


Held, The property of the company is not the property of the shareholders and there fore the dividend income of the shareholders is not the agricultural income.

6) Transferability of shares: 


In case of a public company the shares are freely transferable but in the case of a private company there will be certain restrictions on the transferability of shares.
7) Perceptual succession:


Members may come members may go but the company goes on forever.


Example: All members of a private company were killed by a bomb while in general meeting.


Held, The Company continues to exist through the legal heirs of the deceased parties or members.

8) Common seal:


The official signature of the company is called the common seal. It is made of metal and it is not a rubber stamp.


The name of the company and the date of incorporation and place of registered office are engraven. 


It should be affixed to share certificates, share warrants, deeds, Negotiable instruments (except cheaque) along with the signatures of the directors and the secretary of the company.

9) Infinite Membership:


In case of a public company there is no maximum limit on no. of members.

10) Mobilization of huge resources:


In a public company there is no limitation on the no. of the members therefore all the members contribute small amounts huge capital can be mobilized for the benefit of the company.

11) Separation of ownership from management:


In a company The shareholders contribute capital but the management of the company will be in the hands of the of professional directors therefore shareholders enjoy dividend without being burdened by the management of affairs.

12) Voluntary Association:


 In a company, members come together only out of there own free will without any force or compulsion.
13) Capacity to sue and being sued: 


A company being a separate legal entity has the legal entity to sue  others such as members, directors, debtors, outsiders etc.


Similarly, a company may also be sued by others such as members, directors, creditors, outsiders.

14) Profit motive:


Generally speaking all companies are incorporated only to make profits from their business activity. There is only one exception in the form of their association 
Not for profits Sec 25.
15) Contractual rights and obligations: 


A company has the capacity to enter into the various contracts with several persons. Therefore it enjoys its contractual rights and suffers from the contractual liabilities.

16) Termination of existence:

A company was formed as a voluntary association of its members. Therefore its existence can also be terminated by its members. Therefore its existence can also be terminated by its creditors or by an order of tribunal.




Disadvantages of incorporation 
· Every company must comply with various formalities and incur expenses for formation.

· In a company capital belongs to the shareholders but management will be in the hands of directors. Therefore there is a diverse of control from ownership.

· Every activity undertaken by the company will involve a greater public accountability.

· There will be absolute no privacy in the working and functioning of the company.
· In a company there is a possibility of frauds by the directors and the employees because the share holders are not involved in the management.

· In a company there can be any no. of share holders but the no. of directors cannot exceed 12 ( Public Company)

There fore the control of the company will be in the hands of a very few individuals.

· There is a detailed winding up procedure involving time money and expense

             Body Corporate (or) Corporation 
Sec2 (7) (Read as sec2 clause 7)
	Company

	Foreign Company

	Public Finance Company

	 Nationalized Bank


      Body Corporate
1) The term body corporate or a cooperation refers to an association of person which is incorporated under some statute and which enjoys separate legal entity perpetual succession common seal etc.
2)  In India following entities are recognized as body corporate.

a. Company

b. Foreign Company

c. Public finance institution 

d. Nationalized bank 

3) The following entities are not recognized as Body Corporate under company’s act 1956

a. A corporation sole – example: Kin, crown, bishop 

b. A cooperative society

c. A charitable society under 1860 act

d. Any other entity as may be notified by the central government
Status of the company 
1) Domicile: This place of incorporation on nativity every company has its domicile.

Example: Satyam computer services limited is the Hyderabad based company.
2) Nationality: This refers to country of incorporation.

        Example: Rado is the swizz company.

3) Citizen: The  supreme court held that, a company is not a citizen. Therefore it does not have the right to vote.

Lifting (or) piercing of a corporate veil 


When a company is incorporated it enjoys the concepts of separate legal entities. That means the company will be treated as a separate legal entity distinct and different from the members who formed it.

 
The company will enjoy all the advantages if incorporation as long as its function lawfully and legally. However, if any directors or members or promoters or other places misuse the corporate personality to committee from the company separate entity will be lost or discard behind it will be treated as the one and the same. This is known as the lifting and piercing of corporate veil.


Circumstances for Lifting and Piercing of Corporate Veil








 
Lifting or piercing of corporate veil





   By statutory Provisions



By judicial interpretation

1) Lifting and piercing of corporate veil by statutory provisions:

(i) Reduction of membership: (sec 45)
Where no. of members in a company falls bellow the statutory minimum that is  two in the case of private company carries business carries on business for more than 6 months that every member who is aware of fact of such reduced member shall suffer from unlimited liability.

            Note 1: The liability is only on the members but, not on directors.

Note 2: The liability will be only on the members who are not aware of                 the reduced membership that means members who are not aware of this fact will not suffer from unlimited liability. 

Note 3: Unlimited liability will also arise after the completion of six months


(ii) Misrepresentation in prospectus: Sec 62 &63

     


If a prospectus issued by the company contains any false statement or untrue statement or then promoters, directors and others who are responsible for issuing it shall be punishable with fine upto rs.50000 (or) imprisonment upto 2 years (or) both.

(iii) Failure to refund the share application money:




(Sec 69 under the SEBI guidelines) 

Every company which issues the prospectus to the public for the allotment of shares must receive minimum subscription within a period of 120 days from the date of issue. If minimum subscription is not received, then the entire application money must be refunded within the next 10 days. After the expiry of 130 days the directors shall be liable to refund the amount with interest @ 15%.
       (iv) Failure to refund the share/debenture certificates-(sec 113)

Every company which must issue share (debenture certificate) within 3 months of allotment (or) within 2 months of receipt of application by transfer. In case there is any delay, the company and every officer in default shall be liable to pay fine upto Rs. 5000 per day.
      (v) Misdescription of name (sec 147)

If in any document the name of the company is not properly described, the company will not be liable. The persons who signed the document shall be personally liable. 

For example: The name of the company is “L&R agency limited”. It was mentioned in the cheaque the as “L&P agency Limited”

       (vi) Holding and subsidiary Company: (sec 212)

Holding and subsidiary companies are separate and distinct legal entities. At  the end of the year, the balance sheet of the holding company must be attached with the balance sheets of the other documents relating to all its subsidiaries for the purpose of discussing them at the A.G.M. This is not a permission but only a procedure by which all these entities are treated as one and the same.
       (vii) Investigation of ownership: (sec247):

When an investigator is appointed under section 247, He has the power to investigate the real persons who control the decisions of the company that means a company and its owners/ members/ shareholders will be treated as the one and the same.

       (viii) Investigation of affairs: (sec 239): 
When the investigator is appointed under section 239 to inspect the affairs of one company, he has to inspect the affairs of other related group companies. Even though there are separate legal entity. This is lifting of corporate veil.

     (ix) Fraudulent Conduct:(Sec 542):

During the course of winding up on the application can be made to the tribunal by the liquidator or any creditor. If the tribunal of the opinion that the business of the company was carried out only with an intention of defraud its creditors then the promoters, directors and other officers of the company shall be personally liable.

     (x) Liability for ultravires acts:

Ultravires means beyond the powers. The directors and other officers in default shall be personally liable if they undertake any ultravires transactions.

     (xi) Liability under Statutes: 
The directors of the company shall be personally liable for any non-compliance under any other statutes.



Example: Non-payment of income tax




     Violation under the FEMA 1999.


Lifting or piercing of corporate veil under judicial interpretation 
(1) Protection of revenue:



Re: Sir Dinshaw maneckjee petite


D was a very wealthy person enjoying large income. He formed 4 private company and transferred all his property to these companies. These companies made profits and every year these profits are given to mr.D in the form of pretended loan.


Held, D and the four companies formed by him are one and the same because they formed the companies only to avoid the income tax payments.

(2) Prevention of fraud or improper conduct:



Gilford motor co Vs Horne 


H was an employee of Gilford motor Company. He agreed not to undertake the competing business and left his employment for a consideration. Later, he formed a new company with the help of his friend and wife. His company started soliciting the customers of Gilford motor company.

Held, H and the new company were one and the same because it was formed only to undertake competing business 


jones vs. lipmen.

A agreed to sell his land to B. Later A changed his mind and transferd his land newly formed company. The company gave an advertisement for selling the land.


Held, A and new company are one and the same because the company was formed only to avoid 

3. Determination of enemy character of a company

Daimler Co limited vs. continental tyre and company limited

 
An English company was incorporated in England and all its members are were germens. The company manufactured tyres and tubes in germen and sold them in England most of its products were purchased by other English company continental.
War broke out between the England and the Germany and continental refused to make any payment to the Daimler company.
Held, The English company Daimler and its members who were Germens are one and the same. Payment cannot be made to the enemy company during the period of war 

4) Subsidiary acting as the agent of the Holding Company

                Case: Mercandise Transport Limited Vs British Transport Commission

One company was prohibited from carring on the transport business and its transport license was also cancelled on account of several irregularities. It formed a subsidiary company in the name of “Mercandise” and the company applied for the transport license. 


Held, The subsidiary company formed only to act as agent of its holding company, transport license cannot be granted because both were one and the same.
5) Company acting as an agent of the shareholders:

Case: Smith, Stone, Knight vs. Birmingham Corporation

A few individuals were not allowed to do business because of their unlawful background. They started company. This company applied for trade license.

Held, that company formed only for the agent of its members, the company and the members are one and the same and therefore trade license was not granted.

6) Economic Offence:
Re: Santanu ray vs. Union of India

The company did not pay the excise tax and most of its excise records were fulfilled. This continued for many years.


Held, The directors were personally liable.

7) Avoiding Labour welfare:
Re: Associated Rubber Industry Limited
One company had an agreement with its workmen by which it promised to pay higher wages and bonus on  the basis of product and profits. Later, it formed a new subsidiary and transferred most of its assets to the assets and liabilities the company claimed no profits during the year.


Held, The new subsidiary company was formed only for avoiding the Labour welfare payment. Therefore both the companies both are same.

8) Company used for illegal purpose:

PNB Finance Limited Vs Shitan Prasad Gain 

S obtained a loan from a finance company. For purchase of land. He promised to handover the land title deeds as security and obtained the loan purchased the land in the name of a formed company.

Held, The individual and the company formed by him are one and the same and the company only to repayment loan amount.

9) Contempt of court:
Jyoyhi limited Vs Kanwarjith kaurBhasim

An old lady paid full money towards the purchase of a flat the builder refused to transfer the property the court ordered the builder that not to sell flat until the final orders.


Held, The Business and the company formed were one and the same. Therefore, the builder was liable for contempt of court proceedings.

10) Determination of technical competence.

Re: new horizon 


The D.O.T of gnvited applied from experienced engineers for the purpose of awarding construction contracts A group of experienced engineers started a new company which is applied for a contract. The department rejected the application on the ground that it had no experience.
Held, the company and the engineers and the company formed by them are one and the same and the company is treated as the experienced company.

11)  Company mere sham or cloak:
Re: Skipper construction private limited

 
   A group of family members started several companies only for purpose of cheating the public. All the company were formed are sham or cloak and all these companies and the member who formed are one and the same.
     12) Fraudulent Scheme of arrangement on compromise creditors:



Re: Bedrock limited.
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