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Mergers & Acquisitions – An Introduction
· A Conceptual Overview 
A Merger can be defined as the fusion or absorption of one company by another or an arrangement where two or more companies come under common control.

The fundamental role of M&A activities is to enable firms to adjust more effectively to new challenges and opportunities. If done efficiently, M&A’s can increase revenues and market share, improve profitability, and enhance enterprise values.

Thousands of articles and books have been written on the many aspects of M&A’s. Hundreds of new ones appear each year. In this small volume we seek to summarize the findings of the M&A literature without citations to the individual publications themselves.

· Meaning:
The term “mergers and acquisitions (M&A’s)” encompasses a widening range of activities, including joint ventures, licensing, spin-offs, equity carve outs, tracking stocks, restructuring, alliances, and other corporate interactions such as network relationships.

The mergers are different from acquisitions in the sense that acquisitions generally do not involve liquidation of the target company.
Merger:  
· Fusion /absorption of one company by another, the later retaining its own name and identity.

· AS-14 - Amalgamation in the nature of merger and amalgamation in the nature of purchase.

· Both sets of Shareholders have to approve the transactions.
Acquisition:
· The term acquisition has not been defined under the Companies Act. However, the term acquirer and control has been defined under the Takeover Code.

· Takeover is a business strategy of acquiring control over the management of the target company, either directly or indirectly

· The motive of the acquirer is to gain control over the board of directors of the target company for synergy in decision making.
Underlying Principle for Mergers and Acquisitions
Synergy meaning whereby

1 + 1 = 3 and not 1 + 1 = 2

· The principal incentive for a merger is that the business value of the combined business is expected to be greater than the sum of the independent business values of the merging entities. The difference between the combined value and the sum of the values of individual companies is the synergy gain attributable to the M&A transaction. 
· Hence, Value of acquirer + Stand alone value of Target + Value of Synergy = Combined Value. 
· There is also a cost attached to an acquisition. The cost of acquisition is the price premium paid over the market value plus other costs of integration. Therefore, the net gain is the value of synergy minus premium paid.
· Suppose VA = Rs. 200, VB = Rs. 50 and VAB = Rs. 300, where VA and VB are the values of companies A and B before merger respectively and VAB is the combined value after merger. Therefore, Synergy = VAB – (VA + VB) = Rs. 50. 
· If the premium is Rs. 20, Net gain from merger of A and B will be Rs. 30 (i.e. Rs. 50 – Rs. 20).
· Foreign Scenario

Wave I of Merger and Acquisition activity started towards the end of the 18th century and the beginning of the 19th century. It consisted of horizontal mergers for the purpose of creating monopolistic tendencies. There were major changes in economic infrastructure and production technologies. Financial Factors led to the end of the merger activity in 1904.

Wave II started in the year 1916 where the major focus was on the consolidation of industries – Oligopolistic tendencies. The merger activity was mostly concentrated in the Sectors such as Banking and Public Utilities. This merger wave was the reason for the creation of many prominent companies like General Motors and IBM, etc. The second wave ended due to the Great Depression of 1929 which brought with it the great crash of the stock markets.
Wave III started in the year 1965 when the companies were diversifying their business for the purpose of reducing risks. The period saw a rise in the area of Conglomerate Mergers. The Business houses started diversifying into the business activities outside their traditional areas. This did not result in the increased industrial concentration. The acquisitions were followed by poor financial performance because of dearth of knowledge of several different industries.

Wave IV started in 1981 where hostile takeovers played a significant role. This period saw a whole series of mega mergers in the fields of oil and gas, drug and medical equipment industries. There was a significant increase in the role of investment bankers and the law professionals. New innovative techniques of acquisition were introduced in this period.

Wave V started from the year 1992 where the focus was on Strategic Mergers instead of quick financial gains. There was a thrust on Banking, telecommunication, Information technology, entertainment, media industries, etc. This period also saw an opening up of the economy with the ushering in of the era of Globalization, Liberalization and Privatization.
· Indian Scenario

The Indian Scenario can be described as one which has grown with the Financial and Structural Reforms taking place in the Indian Economy.

The pace of Mergers and Acquisitions started at the turn of the century by which time the Indian economy was opening up and experiencing the waves of Global Mergers and Acquisition activity.

The reasons for the growth of Mergers and Acquisitions activity in the Indian Economy were the favorable liberalization and privatization policy followed by the Government.
The Domestic Companies were experiencing tremendous competition from the multinational companies which were many times larger then the domestic companies. The Indian Companies geared up to the challenge and were successful in achieving sizes which were comparable enough to compete with the multinationals. 

· Takeover of Ashok leyland by Hindujas 

· Chabbria group took over Falcon tyres

· Ceat tyres taken over by RPG Group
· Take over of Tetley by Tata Tea.

· Grasim acquired UltraTech through a Swap

· Tata Motors’ acquisition of Daewoo

· Jindal Vijaynagar steel merged Euro Iron & steel, Euro energy and   JSW Power 

· Vijay Mallya took over Shaw Wallace  
INFLUENTIAL FACTORS – WHY M & A’s?
Synergy and Growth forms the core justification of all the Mergers and Acquisitions activity for any company. However, there may be several reasons why corporate houses or large conglomerates go for the inorganic growth path. Some of the reasons identified are as follows: 
A. Strategy

· Develop a new strategic vision

· Achieve long-run strategic goals

· Acquire capabilities in new industry

· Obtain talent for fast-moving industries

· Add capabilities to expand role in a technologically advancing industry

· Quickly move into new products, markets

· Apply a broad range of capabilities and managerial skills in new areas

B. Economies of scale

· Cut production costs due to large volume

· Combine R&D operations

· Increased R&D at controlled risk

· Increased sales force

· Cut overhead costs

· Strengthen distributions systems

C. Economies of scope

· Broaden product line

· Provide one-stop shopping for all services

· Obtain complementary products

D. Extend advantages in differentiated products
E. Advantages of size

· Large size can afford high-tech equipment

· Spread the investments in the use of expensive equipment over more units

· Ability to get quantity discounts

· Better terms in deals

F. Best practices

· Operating efficiencies (improve management of receivables,       inventories, fixed assets, etc.)

· Faster tactical implementation

· Incentives for workers—rewards

· Better utilization of resources

G. Market expansion

· Increased market shares

· Obtain access to new markets

H. New capabilities, managerial skills

· Apply a broad range of capabilities and managerial skills in new areas

· Acquire capabilities in new industry

· Obtain talent for fast-moving industries

I. Competition

· Achieve critical mass early before rivals

· Preempt acquisitions by competitor

· Compete on EBIT growth for high valuations

J. Customers

· Develop new key customer relationships

· Follow clients

· Combined company can meet customers’ demand for a wide range of Services

K. Technology

· Enter technologically dynamic industries

· Seize opportunities in industries with developing technologies

· Exploit technological advantage

· Add new R&D capabilities

· Add key complementary technological capabilities

· Add key technological capabilities

· Add new key patent or technology

· Acquire technology for lagging areas
L. Shift in industry organization

· Adjust to deregulation—relaxing of government barriers to geographic and product market extensions

· Change in strategic scientific industry segment

M. Adjust to industry consolidation activities

· Eliminate industry excess capacity

· Need to cut costs

N. Shift in product strategy

· Shift from overcapacity area to area with more favorable sales capacity

· Exit a product area that has become commoditized to area of specialty
O. Industry roll-ups
· Taking fragmented industries, and improvements in communication and transportation.

· Rolling up many individual firms into larger firms, obtaining the benefits of strong and experienced management teams over a large number of smaller units.
P. Globalization

· International competition—to establish presence in foreign markets   and to strengthen position in domestic market

· Size and economies of scale required for effective global competition

· Growth opportunities outside domestic market

· Diversification

· Product line

· Geographically—enlarge market

· Reduce systematic risk

· Reduce dependence on exports

· Favorable product inputs

· Obtain assured sources of supply—sources of raw materials

· Labor (inexpensive, well-trained, etc.)

· Need for local manufacturing

· Improve distribution in other countries

· Political/regulatory policies

· Circumvent protective tariffs, etc.

· Political/economic stability

· Government policy

· Invest in a safe, predictable environment

· Take advantage of common markets

· Relative exchange rate conditions

Q. Investment – 
· Acquire company, improve it, and sell it

R. Prevent competitor from acquiring Target Company
S. Create antitrust problem to deter potential acquirers of our firm

T. Tax Planning

CLASSIFICATION OF MERGERS AND ACQUISITIONS
a. Co generic Mergers: Within Same Industries and taking place at the same level of economic activity – Exploration, production or manufacturing, wholesale distribution or retail distribution to the ultimate consumer.

i. Horizontal Merger: Can be defined as the merger of two or more companies operating in the same businesses or product lines. In short two competitors merging in order to reduce competition and increase the scope for economies of scale. This might promote monopolistic trend. 
For e.g.: Maruti Suzuki merging with Tata Motors 
ii. Vertical Merger: Can be defined as the merger of two or more companies operating in the different stages of production operations of a particular product or providing service. Vertical merger may be backward (Merging with a supplier) or forward (Merging with a customer). It may help in the smooth and efficient flow of production and distribution of a particular product and reduction in handling and inventory costs 
For e.g.: 
Indian Rayon’s acquiring Madura garment with brand right (Forward Merger)
IBM’s acquiring Daksh (Backward Merger)   
b. Conglomerate Mergers: Can be defined as merger between two or more companies in distinctly unrelated businesses. The purpose is often to diversify the company by combining uncorrelated assets and income streams. 
For E. g.: Larsen and Toubro merging with Hindustan Unilever.
c. Other Types of Mergers: 

i. Cash Merger: This type involves all cash out deal between the buyer and the seller.
ii.  De Facto Merger (Sort of Statutory Merger): It has the economic effect of a statutory merger but is cast in the form of acquisition of assets.
iii. Down Stream Merger: The merger of parent company into its subsidiary.
iv. Up Stream Merger: The merger of a subsidiary into its parent company. 
v. Triangular Merger: The amalgamation of two companies by which the disappearing company is merged into the subsidiary of the surviving company and shareholders of the disappearing company receive shares of the surviving company.
vi. Reverse Merger: A Healthy company amalgamates with a financially weak company.
METHODS OF MERGERS AND ACQUISITIONS
a.  Merger under a scheme of compromise or arrangement (Sec 394)
b. Merger by purchase of shares of one company by another (Sec 395)
c. Merger in public interest under the orders of the central government (Sec 396)
a. E .g: Oriental Bank and GTB Merger

d. Merger through holding company

e. Merger for revival and rehabilitation
ANALYZING THE TARGET COMPANY

· Feasibility Study

Logical step for the team is to select the target company to achieve one or    
more of your defined acquisition objectives. Following criteria should be considered:
· Be operative in an industry that demonstrates growth potential

·  Be protective of the proprietary aspects of its products and services

·  Demonstrate a well-defined and established market position

·  Be in a position to readily obtain key third-party consents from   lessors, bankers, creditors, suppliers and customers.

·  Be positioned for a sale (except in hostile takeover situations) so that negotiations focus on the terms of the sale and not whether to sell in the first place.
· Selection of Target Company
· This is preliminary analysis of the two or three finalists that     most closely meet your objectives.
 

· The primary goal of the acquisition review is to collect data that will help you determine the value of the finalists for negotiation and bidding purposes

· Key areas of enquiry at this stage are:

· The targets management team

· Financial performance (present & targeted)

· Area of potential liability to a successor company

· Legal or business impediments to the transaction

· Confirmation of any facts underlying the terms of the 
Proposed valuation and bid
The extent to which the intellectual property of the target companies has been protected
· Due Diligence

“An investigation into the affairs of an entity prior to its acquisition, floatation, restructuring or other similar transaction.”

· The process by which information is gathered about:

· A target company

· Its business; and

· The environment in which a target company operates

· Objective: to ensure that prospective investors make an informed investment decision
· It is not just: Checking the facts reciting them, Its about: Evaluation, Interpretation, Communication ,Requires ‘business plan’ skills
· Types of Due Diligence
· Financial Due Diligence(FDD)

The business + historic / prospective financials

· Legal Due Diligence  (LDD)

Litigation, key contracts, regulatory environment, title to property

· Specialist Due Diligence
Commercial / Operational / Environmental / HR

· Product analysis, competitor analysis, barriers to entry, facilities, supply chain, capital expenditure requirements.
· Plant efficiency  / GMP / EU Directives

· Contracts, pensions, mobility of labour
· Typical Areas in Financial Due Diligence
· History of the Business 

· Management & Employees

· Accounting Records & IT Systems

· External Environment & Strategy

· Markets & Marketing / Production / R&D

· Trading Results

· Assets & Liabilities

· Prospects

· Taxation

· After reaching a preliminary agreement with the target candidate, the acquisition team should immediately embark on the extensive legal and business due diligence that must occur prior to closing the transaction. 
· The legal due diligence team focuses on the potential legal issues and problems that may impede the transaction, shedding light on how the documents should be structured. 
· The business due diligence team focuses on the strategic issues surrounding the transaction, such as integration of the human and financial resources of the two companies, confirmation of the operating, production and distribution synergies and economies of scale to be achieved by the acquisition, and the gathering of information necessary for financing the transaction.
· Assessing the Legal Issues of Due Diligence

In reviewing the legal documents and business records, the acquisition team should gather data necessary to answer the following types of preliminary legal questions:

· What legal steps will need to be taken to complete the transaction (for example, director and stockholder approval, share-transfer restrictions, and restrictive covenants in loan documentation)?

· Will the transaction be exempt from registration under applicable laws under the “sale of business” doctrine?

· What potential adverse tax consequences to buyer, the seller and the respective stockholders may be triggered by the transaction?

·  What are the potential post-closing risks and obligations? To what extent should the seller be responsible for such potential liability? What steps (if any) can be taken to reduce these potential risks or liabilities? What will it cost to implement these steps?

· What are the impediments to the buyer’s ability to sell key tangible and intangible assets of the target company (such as real estate, intellectual property, favorable contracts or leases, human resources, or plant and equipment)?

· What are buyer’s and the seller’s obligations and responsibilities under applicable environmental and hazardous waste laws?

· What are buyer’s and the seller’s obligations and responsibilities to the creditors of the target?

· To what extent is employment, consulting, confidentiality or noncompetition agreements need to be created or modified in connection with the proposed transaction?

· Finally, the acquisition team and legal counsel should carefully review the documents and records received from the target to determine how the information gathered will affect the structure or the proposed financing of the transaction.

· Analyzing the Business Issues of Due Diligence

· In conducting due diligence from a business perspective, the buyer will encounter a variety of financial problems and risk areas when analyzing the target company. These typically include:

· undervaluation of inventories
· overdue tax liabilities
· inadequate management information systems
· incomplete financial documentation or customer information

· related-party transactions (especially in small, closely held companies)

· an unhealthy reliance on a few key customers or suppliers

· aging of accounts receivable
· unrecorded liabilities (for example, warranty claims, vacation pay, claims, sales returns and allowances)

· an immediate need for significant expenditures as a result of obsolete equipment,

· Inventory or computer systems.

Each of these problems poses different risks and costs, which should be weighed against the benefits to be gained from the transaction. An experienced buyer must be prepared to walk away from any deal at any time (in other words, do not fall in love with any deal), and the due-diligence process is designed to help ensure that you are actually getting what you bargained for at the outset of the negotiations. The Buyer should not feel trapped into proceeding if and when the process uncovers unpleasant or unacceptable surprises, even if he has a lot of time and money invested in the deal.     

PROCEDURAL CONSIDERATIONS OF M& A’s
· Companies Act, 1956

· The procedure for putting through an M&A transaction under the Companies Act, 1956 is very tedious and a lot of time is consumed in completion of the process.
· Sections 391 to 396 deal with the procedure, powers of the court and allied matters. 
· The basic difference between a court merger and an acquisition is that the transferor company will be dissolved in case of a merger, whereas in case of acquisition the transferor company continues to exist.
· Competition Act, 2002

· Power retained with the government to order discontinue or restructuring of such combination agreement as would obtain dominant position. 

· The provisions relating to combinations as provided by the act would also be required to be complied with by the companies if the same is applicable to them.

· Industries Development and Regulation Act
· High court can order to appoint anyone to takeover the management of the entity for running or restarting

· License of the amalgamating co. shall automatically be transferred to amalgamated co

· Sick Industrial Companies Act
· Not applicable to non-industrial co. and small scale or ancillary undertaking

· Section 18 empowers BIFR to sanction the merger of a sick co. with another co. & vice versa considering the employee’s views

· Foreign Exchange Management Act, 1999
· If the merger or demerger of the companies involved in the deal involves Non Residents or Non resident Indians then the guidelines and regulations framed by the Reserve Bank of India according to the powers conferred to it by the Foreign Exchange Management Act, 1999 has to be followed. 
· Specifically, the company must follow the Foreign Exchange Management (Transfer or issue of Security by a person resident outside India) Regulations, 2000

· Consequently, the company issuing security has to file a report to the RBI within the specified time period.  

· SEBI Regulations and Rules / Guidelines

· Regulation 3 of SEBI regulations provides for the non applicability of takeover provisions to Amalgamations effected u/s 391 to 394 of companies act and Sick Industrial units u/s 18

· Compliance with the Sebi (Substantial Acquisition of shares and Takeover) Regulations is to be followed if the same is applicable to the companies involved in the Merger.

· Listing Agreement: 
· Approval of Stock Exchanges is required as per the listing agreement entered into by the listed companies at the time of listing. 
· As per the agreement, the companies are required to file the scheme of merger or amalgamation with all the stock exchanges where it is listed at least one month prior to filing it with the High court and obtain its No objection to the scheme.
· Labour Laws

· The two companies contemplating a situation of Merger or any company contemplating an acquisition may be required to take prior approval of the various commissioners of labour laws applicable to the company.

· Also, the company needs to pay the dues of the workers if they are pending. 

· Stamp Duty
· Transfer takes place by virtue of court order to a scheme of amalgamation, stamp duty is leviable. 
· By virtue of section 2(g), the order of the ordering the transfer of the assets and liabilities of the transferor company is deemed to be conveyance and stamp duty is livable.
· Income Tax Act, 1961

Tax implications can be understood from the following three perspectives:
 
· Tax concessions to the Amalgamated Company
 
If the amalgamating company has incurred any expenditure eligible for deduction under sections 35(5), 35A(6),35AB(3), 35ABB, 35D, 35DD, 35DDA, 35E and/or 36(1)(ix), prior to its amalgamation with the amalgamated company as per section 2(1B) of the Act and if the amalgamated company is an Indian company, then the benefit of the aforesaid sections shall be available to the amalgamated company, in the manner it would be available to the amalgamating company, had there been no amalgamation. 
Also under section 72A of the Act, the amalgamated company is entitled to carry forward the unabsorbed depreciation and unabsorbed accumulated business losses of the amalgamating company provided certain conditions are fulfilled. 
· Tax concessions to the Amalgamating Company
 
Any transfer of capital assets, in the scheme of amalgamation, by an amalgamating company to an Indian amalgamated company is not treated as transfer under section 47(vi) of the Act and so no capital gain tax is attracted in the hands of the amalgamating company.
 
· Tax concessions to the Shareholders of an Amalgamating Company
 
When the shareholder of an amalgamating company transfers shares held by him in the amalgamating company in consideration of allotment of shares in amalgamated company in the scheme of amalgamation, then such transfer of shares in not considered as transfer under section 47(vii) of the Act and consequently no capital gain is attracted in the hands of the shareholder of amalgamating company. The above are only few out of the various tax concessions available to the aforementioned categories of the assesses due to M&A transaction.
· Indirect Tax Laws
The Various Indirect Tax Laws such as the Value Added Tax Act, Central Excise Act, Customs Act, Service Tax, etc. have a bearing on the Mergers and Acquisitions. 
The Acquiring Company should verify whether the Target Company has paid all the dues legally payable by it.

Also, there will be surrendering of the various registrations obtained by the company.
· Financial and Accounting Aspects
a. Valuation Aspects – Different Valuation models 
· One of the essential steps in M&A is the valuation of the Target Company. Analysts use a wide range of models in practice for measuring the value of the Target firm. These models often make very different assumptions about pricing, but they do share some common characteristics and can be classified in broader terms. There are several advantages to such a classification: it is easier to understand where individual models fit into the bigger picture, why they provide different results and where they have fundamental errors in logic.
· There are only three approaches to value a business or business interest. However, there are numerous techniques within each one of the approaches that the analysts may consider in performing a valuation.
· Income Approach
· Discounted Cash Flow Method
· Dividend Discount Model

· Constant Growth Dividend Discount model
· Capitalized Cash Flow Method

· Market Approach

· Assets Approach
· Book Value

· Liquidation Value

· Replacement Cost
b. Accounting Standards 14
In India, Accounting Standard (AS) 14 “Accounting for Amalgamations” deals with the accounting to be made in the books of Transferee Company. This AS is applicable where the acquired company is dissolved and its separate entity ceased to exist and the purchasing company continues the business of acquired company.

As per AS-14 there are two types of amalgamations: (a) Amalgamation in the nature of Purchase and (b) Amalgamation in the nature of Merger. An amalgamation will be in the nature of Purchase if any of the conditions regarding amalgamation in the nature of merger is not satisfied. An amalgamation is in the nature of Merger if all the conditions as prescribed in AS-14 for it are satisfied.
 
 
· Accounting treatment for amalgamation in the nature of Merger (Pooling of Interest)
 
·  In preparing the Balance Sheet of Transferee Company after amalgamation, all the assets and liabilities of the transferor and transferee company will be added line by line except share capital.
· The difference between the purchase consideration paid by the transferee company to the transferor company and the share capital of the transferor company should be adjusted with reserves.
· If the purchase consideration is more than the share capital of the transferor company, then the excess shall be debited to reserves, if reverse is the case, then credited to reserves.
· Shareholders of at least 90% or more in transferor company to become shareholder in transferee Company. 
· Accounting treatment for amalgamation in the nature of Purchase
 
· If any of the condition regarding amalgamation in the nature of merger is not satisfied then this method can be used.
· In the books of the transferee company assets and liabilities (except fictitious assets and reserves & surplus) shall be recorded at the value at which they are taken over by the transferee company from the transferor company.
· If the purchase consideration exceeds the net assets taken over (Net Assets = Agreed value of assets less agreed value of liabilities), the difference will be debited to Goodwill account which is to be amortized over a reasonable period of time generally not exceeding five years and if reverse is the case then the difference is credited to Capital Reserve.
· To fulfill the requirement of maintenance of Statutory Reserves, the transferee company maintains such reserves created by transferor company for some more years in its books by passing the following journal entry,
 
       


     Statutory Reserve Account Debited
                        

To Amalgamation Adjustment Account
 
The accounting treatment in the books of the transferor company is not a big issue. The assets and liabilities which are being taken over in the M&A transaction are to be reversed in its books i.e. assets are to be credited and liabilities are to be debited.
PROCESS AND TIME FRAME
Procedure for Mergers and Acquisitions under the companies Act, 1956 is provided by Sec. 391, 393 and 394A)

Stage I – Application to the court

· Parties are for compromise and arrangement 

· A Company and its creditors 

· A Company and its members

· Application to the court can be made by the Company/Liquidator/creditor/member

· The Application must be accompanied by a scheme of compromise/arrangement. 

Stage II - Direction by the court

· The court shall give direction for holding the meeting only if it is satisfied that the scheme of arrangement is workable and reasonable. Meeting shall be conducted in manner as directed by court.

· The court has no power to dispense with the holding of meeting even though the shareholders might have unanimously approved the scheme.

Stage III – Notice of compromise and arrangement 

· The notice shall be given by the court to CG. CG has right to make a representation (i.e. objections, comments and suggestions) in respect of compromise and arrangement. Representation must be considered by the court but it is not bound by representation.

· Notice calling the meeting shall be sent to the members or creditors 

· The Notice shall contain Terms and Effect of compromise or arrangement, material interest of directors or manager and interest of debenture trustees.

· Every director, manager and debenture trustee shall their interest in the scheme and how their interest will be effected by scheme.

Stage IV – Approval of the scheme by creditors/members- conditions

· The scheme must be approved by a majority in number of creditors or members (any class of them) who are present and voting.

· The creditors or members (or any class of them) approving the scheme must represent ¾ in value of creditors/members who are present and voting.

· The Scheme must be approved by equity shareholder as well as preference shareholders. Such approval may be received in a meeting of Equity and preference shareholders or in a separate meeting as per order of the court.

Stage V – Court to be satisfied that scheme is bonafide

· The court must be satisfied with the compliance of direction of the court in holding the meeting, provision of the companies act. Arrangement is a real and was accepted by a competent authority.

· The Court must be satisfied about disclosure of material facts including latest financial position, auditors report and other information. 

· The Court must be satisfied that members or creditors or any class of them are fairly represented by those who attended the meeting.

· The Court must be satisfied that

· The majority is not coercing minority 

· There is no oblique motive of the scheme.

· Scheme is based on commercial consideration, workable, feasible, financially viable and in public interest

· Scheme is in interest of company, members or creditors.

· Majority is acting reasonably, prudently and bona fide.

Stage VI – Sanction of the Scheme 

It is discretion of the court to sanction or reject the scheme.

Stage VII – Filing of the order of the court with the Registrar

The Scheme becomes binding only on the filing of the court’s order with the Registrar.

Procedure for Amalgamation by sale of undertaking (Sec 394)

Stage I - Application to the court u/s 391

· An Application shall be made to the court u/s 391 for the purpose of amalgamation accompanied with a scheme of amalgamation

· The Scheme of amalgamation shall provide for transfer of undertaking, property and liabilities of one company to another company.

· The Scheme of amalgamation must disclose the terms of amalgamation and calculation of exchange ratio.

· Transferee Company should be company with in the meaning of sec. 3(1) and Transferor Company may be any body corporate. 

· Companies need not have any power to amalgamate in their object clause 

Stage II – Duties of the court before making order

· The Court must be satisfied that statutory provisions of companies act have been followed, approved by requisite majority, scheme is fair and bonafide, shall not cause any obstruction in the promotion of any industry or growth of the company.

· The Court must be satisfied that valuation of shares and exchange ratio is reasonable and fair.

Stage-III - Order of the court

· The order of the court may provide for transfer of undertaking, property and liabilities of one company to another company

· The order of the court can not provide for automatic transfer of contract of personal service. If workers lawfully refuse to join the transferee company, the q\workers shall be entitled to compensation for termination of service.

· The court will may order for discharge of consideration.

· The court may order legal proceeding of transferor company in the name of transferor company.

Stage IV - Filing of the order of the court

·  The order of the court shall be filed with the registrar within 30 days.

Amalgamation of companies in public interest

· CG is empowered to make an order of amalgamation of two or more companies’ u/s 396 in public interest.

· Right and interest of every member, debenture holder and creditors shall remain in the holding company.

· If any member, debenture holder and creditor receives in amalgamated company less than his rights and interest, shall be entitled for compensation as determined by authority and shall be paid by amalgamated company.

· The draft order shall be sent by CG to each of companies and companies shall be entitled for objection and suggestion.

· The final order can be made if no appeal is pending and that will specify company’s constitution, property, power, rights, interest, duties and obligations.
(A) Steps to be followed for Amalgamation by Transferee Company
1. Memorandum of Association (M/A)
The Memorandum of Association must provide the power to amalgamate in its objects clause. It M/A is silent, amendment in M/A must take place.
2. Board Meeting
A Board Meeting shall be convened to consider and pass the following requisite resolutions:
· approve the draft scheme of amalgamation
· to authorize filing of application to the court for directions to convene a general meeting
· to file a petition for confirmation of scheme by the High Court.
3. Application to the Court 

An application shall be made to the court for directions to convene a general meeting by way of Judge's summons supported by an affidavit. The proposed scheme of amalgamation must be attached to such affidavit.

Summons - Form No. 33
Affidavit - Form No. 34

The summons should be accompanied by:
· A certified copy of the M&A of both companies

· A certified true copy of the latest audited B/S and P&L A/c of transferee company

4. Copy to Regional Director
A copy of application made to concerned H.C. shall also be sent to the R.D. of the region. Although, such notice is supposed to be sent by the H.C., usually the company sends it without waiting for the H.C. to send it.

5. Order of High Court
On hearing of the summons, the H.C. shall pass the necessary orders which shall include:
· Time and place of the meeting
· Chairman of the meeting
· Fixing the quorum 
· Procedure to be followed in the meeting for voting by the proxy
· Advertisement of notice of the meeting 
· Time limit for the chairman to submit the report to the court regarding the result of the meeting

Orders in - Form No. 35

6. Notice of the Meeting
The notice of the meeting shall be sent to the creditors and/or the shareholders individually by the chairman so appointed by registered post enclosing:

· A statement setting forth the following: 
- Terms of amalgamation and its effects
- Any material interests of the director, MDs or Manager, in any capacity
- Effect of the arrangement on those interests. 
· A copy of the proposed scheme of amalgamation
· A form of proxy 
· Attendance slips
· Notice of the resolution for authorizing issue of shares to persons other than existing shareholders

Notice in - Form No. 36
Proxy in - Form No. 37

7. Advertisement of Notice of Meeting
The notice of the meeting shall be advertised in English and Hindi N/P as the court may direct.

Advertisement in - Form No. 38

8. Notice to Stock Exchange
In case of the listed company, 3 copies of the notice of the general meeting alongwith enclosures shall be sent to the Stock Exchange where the company is listed.

9. Filing of Affidavit for the Compliance
An affidavit not less than 7 days before the meeting shall be filed by the Chairman of the meeting with the Court showing that the directions regarding the issue of notices and advertisement have been duly complied with.

10. General Meeting
The General Meeting shall be held to pass the following resolutions:
· Approving the scheme of amalgamation by ¾th majority
· Special Resolution authorizing allotment of shares to persons other than existing shareholders or an ordinary resolution is passed subject to getting Central Government's approval for the allotment as per the provisions of Section 81(1A) of the Companies Act, 1956.
· The resolution to empower directors to dispose of the shares not taken up by the dissenting shareholders at their discretion.
· An ordinary/special resolution shall be passed to increase the Authorized share capital, if the proposed issue of shares exceeds the present authorized capital. The decision of the meeting shall be ascertained only by taking a poll on resolutions.
11. Reporting of result of the Meeting
The Chairman of the meeting shall report the result of the meeting to the court within the time fixed by the judge or within 7 days, as the case may be. A copy of proceedings of the meeting shall also be sent to the concerned Stock Exchange.

Report in - Form No. 39
12. Formalities with Roc
The following documents shall be filed with ROC alongwith the requisite filing fees:
· Form No. 23 of Companies General Rules & Forms + copy of Special Resolution
· Resolution approving the scheme of amalgamation
· Special resolution passed for the issue of shares to persons other than existing shareholders 

13. Petition
For approval of the scheme of amalgamation, a petition shall be made to the H.C. within 7 days of the filing of report by the chairman.

Petition in - Form No. 40

Note:
· If the Registration Offices of the companies are in same state - then both the companies may move jointly to the High Court.
· If the Registration Offices of the companies are in different states - then each company shall move the petition in respective High Court for directions

14. Sanction of the Scheme
The Court shall sanction the scheme on being satisfied that:
· The whole scheme is annexed to the notice for convening meeting. This provision is mandatory in nature
· The scheme should have been approved by the company by means of ¾th majority of the members present.
· The scheme should be genuine and bona fide and should not be against the interests of the creditors, the company and the public interest.
· After satisfying itself, the court shall pass orders in the requisite form
Orders in - Form No. 41

15. Stamp Duty
A scheme sanctioned by the court is an instrument liable to stamp duty.

16. Filing with Roc
The following documents shall be filed with ROC within 30 days of order:
· A certified true copy of Court's Order
· Form No. 21 of Companies General Rules & Forms
17. Copy of Order to be annexed
A copy of court's order shall be annexed to every copy of the Memorandum of Association issued after the certified copy of the order has been filed with as aforesaid.

18. Allotment of Shares
A Board Resolution shall be passed for the allotment of shares to the shareholders in exchange of shares held in the transferor-company and to fix the record date for this purpose.
(B) Steps to be followed by Transferor Company


The procedure as given above shall be followed by the transferor company.
The only exception is that - there is no need for the transferor company to pass a special resolution for offering shares to the persons other than the existing shareholders and to file Form No. 23 of the Companies General Rules and Forms with the Registrar of Companies.

Time Frame for a merger

	Sr. No.
	Activity

(Action to be taken)
	Time required for

	1.
	Examination of object clause
	Min. 4 months or max. 8 months

	2.
	Preparation of scheme of arrangement
	Max. 30 days

	3.
	Board meeting of transferor company and transferee company

(Approval of scheme, ratio and empowering for application to HC)
	Normal time limit

	4.
	Inform to Stock Exchange
	Same day of board meeting

	5.
	Press release
	Same day of board meeting

	6.
	Financial institution/trustee and debenture holders
	45 days before of BOD meeting

	7.
	Application to the high court

(Form No. 33 and 34)
	10 days after application matter to come up

	8.
	Notices of EGM (Form no. 36)
	Max. 20 days

	9.
	Meeting of the member
	Within 30 days of the meeting

	10.
	Report of chairman of meeting

(Form no. 39)
	Within 1 to 7 days of meeting

	11.
	Petition to the court

(Form no. 39)
	Within 7 days of filing of report by chairman

	12.
	Direction on the petition

(the court will fix the date for the hearing of petition . the court shall also direct to liquidator to scrutinize the books of transferor and submit a report)
	Within 4 to 5 months of General meeting

	13.
	Notice of hearing
	10 days before of hearing

	14.
	Official liquidators report
	2 to 5 months depending on the size of company

	15.
	Hearing and order

(Form no. 41)
	Within 10 to 14 days from the date of court order

	16.
	Filing/annexing
	Within 30 days of court order with the registrar

	17.
	FEMA (Approval of Reserve bank for allotment of shares to non-residents under FEMA )
	To be done around the time of court order.

	18.
	Effective date


	After order shall be intimated to every concern party


FUNDING OF MERGERS
     There are various means for funding for M&A

· Funding through equity issues-   Permanent capital and not required to pay a fixed amount but more legal compliance.

· Preferential allotment – private Placement 

· Merger – Issuing shares by transferee company

· Funding through preferential shares- Payment of fixed preference dividend. 

· Funding through options or securities with differential right.

· Funding through swaps or stock to stock merger

· Funding through employees stock option scheme – for increasing higher participation in the company.

· Funding through External commercial borrowing

· Indian depository receipt 

· Global deposit receipt- dollar denominated instrument tradable on a stock exchange in Europe or U.S.A.

· American depository receipt- is a certificate that represents a non-US company’s publicly traded shares or debt.

· Funding through institution and banks

· Funding through rehabilitation finance

· Funding through Leveraged and management buyouts- Leveraged buyouts is acquisition by a small group of investors and management buy-outs from shareholders to improve the position of company

HUMAN ASPECTS – INTEGRATING CULTURES 
When Company merges with other company, the employees of previous organization have fear the loss of their revenue or change in their status and their culture in new company. The issue of cultural integration and the issues of human behavior are considered. Pre-merger survey and summarization of varying culture of different companies merging, needs to be carried out. People belonging to each defined culture need to be acquainted 
The Successful merger demands that Strategic Planners are sensitive to the human issues of the organization

· Sensitive areas of the company are pinpointed and personnel in these sections carefully monitored.

· Serious policy is made to retain key people.
· Records are kept of everyone
· Replacement policy

· Estimate cost of redundancy payments

· New policy to be clearly communicated

· Family picnic be organized for the family.

             E.g:- Welcome and Glaxo
CASE STUDY AND EXAMPLES
a. HP Compaq – Failed Merger
b. Vodafone Hutchison – Landmark case for taxation purposes, has changed the whole scenario for taxing capital gains.
c. Arcelor Mittal – Coming Together of Equals or making of an Unequal
d. Tata Corus 
e. Hindalco Novelis – A case where the target is three times bigger than the acquirer.
f. Oriental Bank and Global Trust Bank – Forced Merger in public Interest
g. Oracle acquisition of People soft

h. Adidas Reebok Merger

1. Oracle Acquisition of People soft
The case gives a detailed account of Oracle Corporation's successful attempt to acquire PeopleSoft, one of the world's leading enterprise software companies. It explores the circumstances and the reasons that led Oracle to launch a hostile takeover bid for acquiring controlling equity stake in PeopleSoft. The case also examines the defense strategies used by PeopleSoft to prevent this takeover attempt. 

Finally, the case describes the benefits from the deal to Oracle, PeopleSoft's management, its shareholders and its customers. The challenges facing Oracle to make this takeover deal successful are also highlighted.

The Rationale

In the late 1990s, the technology boom led to the rapid growth of the global software industry, which witnessed a mushrooming of numerous specialized business-software developers. With the industry facing a recession in the early 2000s, there were too many software vendors but not enough paying customers...

2. The Adidas - Reebok Merger

The Synergies

Both the companies claimed that their missions were complementary. As Fireman remarked, "Adidas is a perfect partner for Reebok”. 

Reebok's mission is to enroll global youth inclining towards the music-and-lifestyle image that it promotes through sports, music and technology. 

This complements Adidas's mission to be the leading sports brand in the world, with a focus on performance and international presence"...

3. HP-Compaq - A Failed Merger?

Though the merger helped HP in achieving economies of scale in the PC business, it faced fierce competition from Dell Computers (Dell), a low-cost, direct-marketer of PCs.

The merger also did not help HP to compete with IBM, which not only sold PCs but was also a market leader in the high-margin consulting and service businesses. The merger had failed to create shareholder value. With the PC and other hardware businesses of HP making miniscule profits, analysts opined that the company's printer business should be spun off into a stand-alone company...

The Merger Integration

The new HP developed a white paper giving complete details of its post-merger product strategy. The HP and Compaq brand names were retained for desktop PCs and notebooks for both consumers and commercial segments. The merged entity supported Compaq's brand name for its servers while it continued with HP for workstations. The electronic shopping sites of both the companies were also integrated.

To make the merger work, the new HP initially focused on two areas - avoiding culture clashes internally and reducing any problems to the customers. The company devoted a significant amount of time in planning to minimize any instance of culture clashes that usually happened in such mega-mergers. HP also made efforts to strengthen its image as a single unified company.
4. Mittal Steel's Bid for Arcelor: Coming together of Equals or Making of an Unequal?
· The proposal was, however, strongly opposed by Arcelor’s management and the entire Europe was divided on the issue. 
· Since Mittal Steel produced cologne, Arcelor, being the producer of perfumes only, claimed that the merger between the two companies was not possible.
· Even the French Government and Luxembourg Government strongly opposed Mittal Steel’s move. 
· The concept of corporate xenophobia followed the move. 
· While LNM defended the move from the point of view of the benefit of the global steel industry and identified in it the geographic, commercial, manufacturing and operational synergies, Arcelor denied it. 
· The French and Luxembourg governments, moreover, accused LNM for poor management style and were afraid that the acquisition would result in job loss. 
· The case study offers a scope for discussing the rationale of the acquisition in the recent global trends, the value chain of the industry and how Mittal Steel plans to leverage it. 
· The case study also allows the discussion of how Mittal Steel can leverage the acquisition by strengthening its position across the globe.
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