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Corporate governance is the new buzzword or rather a concept in corporate management that is yet to catch up in India but that has the potential to significantly improve corporate performance. In the case of corporate governance shareholders is considered as God. Corporate governance has assumed significance in India because it has been given importance by institutions like World Bank, ADB, and Organisation for Economic Co-operation and Development (OECD) etc.

Corporate Governance is the system by which companies are directed and governed by the management in the best interests of the stakeholders and others ensuring better management, greater transparency and timely financial reporting. The three key aspects of corporate governance includes inter-alia, accountability, transparency and equality of treatment for all stakeholders. Since the pivotal role in any system of corporate governance is performed by the Board of Directors, they are primarily accountable and responsible for governance of their companies.

Corporate governance is often defined as the system by which organizations are directed and controlled, and characterizes the relationship between the company and its shareholders. Good corporate governance is about doing the right things for the organization and its shareholders, which ultimately influences a company’s goal setting, risk management, and performance monitoring. In the wake of corporate wrongdoing and failure, organizations have focused their attention on establishing greater control over their contract management processes in order to comply with government regulations and good corporate governance principles.

Corporate governance is the acceptance by management of the inalienable rights of shareholders as the true owners of the corporation and of their own role as trustees on behalf of the shareholders. It is about commitment to values, about ethical business conduct and about making a distinction between personal and corporate funds in the management of a company.

The focus on improving corporate governance and enhancing shareholder wealth is relatively new in India. Earlier, the managements were least concerned with how the shareholders were benefited from the company’s performance. The role of company is to pay dividends and hold AGM. There was minimum communication between company management and shareholders. Investors had to depend on news reports to get information about their companies. But all these have changed now.

HISTORICAL PERSCPECTIVE OF CORPORATE GOVERNANCE

The principles of Governance have been in existence for centuries. History reveals that Kautilya also called Chanakya or Vishnugupta who was Mahaamatya (equivalent to PM) in Maurya Empire in 300 BC propounded principles of good governance. In his celebrated treatise on statecraft “Arthashastra”, he provided principles of governance. He states the fourfold duty of a King as:

· Raksha (Protection)

· Vriddhi (Enhancement)

· Palana (Maintenance)

· Yogakshema – Safeguard

These four principles can be elaborated in the modern context as:

· Protecting shareholders wealth

· Enhancing the wealth through proper utilization of assets

· Maintenance of that wealth [not frittering away in unconnected and non profitable ventures] 
· Safeguarding the interests of the shareholders

GLOBAL SCENARIO

A number of reports and codes of Corporate Governance have already been published internationally - notable among them are the Report of Cadbury Committee, the Report of Greenbury Committee, and the Combined Code of the London Stock Exchange, the OECD Code on Corporate Governance, the Blue Ribbon Committee on Corporate Governance, the Hampel Committee on Corporate Governance and the Review of the Role and Effectiveness of Non-executive Directors published by the Department of Trade and Industry, U.K. 

Corporate governance means the idea of ensuring proper management of companies through the institutions and mechanisms available to the shareholders. The Cadbury Committee Report (1991) defines corporate governance as – “a system, by which corporates are directed and controlled. Corporate governance is a system by which a corporate entity is directed and controlled in a given economic, political and social environment. It also entails the interplay between different stakeholders of a corporation, viz., board of directors, equity holders, debt holders, employees, customers and government. “it deals with how a company fulfils its obligations to investors and other stakeholders. It is about creating shareholder wealth while ensuring a fair play to all other stakeholders and society at large. Stakeholders mean people other than shareholders who have significant interest in the company. They can be creditors, employees of the company, government, society etc. 

In a company, shareholders are the owners of the company and their responsibilities lie in selecting the Board of Directors. Board of Directors is a formal body responsible for the governance of corporate functions. They review the affairs of the company and direct them. Good corporate governance is the outcome of logical and rational decision taken at the board level. It requires board members of all five shareholders, independent public member and executives from banks, financial institutions, government organizations etc.

Similarly in the Indian scenario, the Confederation of Indian Industry (CII) had published in April, 1988, Desirable Corporate Governance - A Code, which was followed by setting up of a committee by The Securities and Exchange Board of India (hereinafter referred to as "SEBI") in May, 1999 under the Chairmanship of Shri Kumar Mangalam Birla to formulate the code of Corporate Governance. Based on the report of this committee and developments thereafter, SEBI has issued seven Circulars on the subject of Corporate Governance inter-alia detailing provisions of Corporate Governance. 
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CORPORATE GOVERNANCE IN INDIAN CONTEXT
In India the concept of corporate governance is gaining importance because of two reasons.

A) After liberalization, there has been institutionalization of financial markets, FIIs, FIs 
and mutual funds become dominant players in the stock markets. The market began 
to discriminate between wealth destroyers. Corporate governance is a critical 
byproduct of market discipline.

B) Another factor is the increased role being played by the private sector. Companies 
are realizing that shareholders love to stay with those corporate that create values 
for their shareholders. This is only possible by adopting fair, honest and transparent 
corporate practices.

CORPORATE GOVERNANCE, OBJECTIVES AND VALUES
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The company is committed to follow the best practices in the area of corporate governance. The company believes that proper corporate governance facilitates effective management and control of business. This, in turn, enables the company to deliver the optimum results to all its stakeholders. The objectives can be summarized as:

· To enhance shareholders value.

· To protect interests of shareholders and other stakeholders including customers, employees and society at large.

· To ensure transparency and integrity in communication and to make available full, accurate and clear information to all concerned.

· To ensure accountability for performance and to achieve excellence at all levels.
· To provide corporate leadership of highest standard for others to emulate.

THE NEED AND IMPORTANCE OF COPORATE GOVERNANCE
Congregation
A corporation is a congregation of various stakeholders, namely, customers, employees, investors, vendor partners, government and society. A corporation should be fair and transparent to its stakeholders in all its transactions. This has become imperative in today’s globalized business world where corporations need to access global pools of capital, need to attract and retain the best human capital from various parts of the world, need to partner with vendors on mega collaborations and need to live in harmony with the community. Unless a corporation embraces and demonstrates ethical conduct, it will not be able to succeed.
Ethics
Corporate governance is about ethical conduct in business. Ethics is concerned with the code of values and principles that enables a person to choose between right and wrong, and therefore, select from alternative courses of action. Further, ethical dilemmas arise from conflicting interests of the parties involved. In this regard, managers make decisions based on a set of principles influenced by the values, context and culture of the organization. Ethical leadership is good for business as the organization is seen to conduct its business in line with the expectations of all stakeholders. Corporate governance deals with conducting the affairs of a company such that there is fairness to all stakeholders and that its actions benefit the greatest number of stakeholders. It is about openness, integrity and accountability.

Often, increased attention on corporate governance is a result of financial crisis. For instance, the Asian financial crisis brought the subject of corporate governance to the surface in Asia. Further, recent scandals disturbed the otherwise placid and complacent corporate landscape.
School of thought

The most common school of thought would have us believe that if management is about running businesses, governance is about ensuring that it is run properly. Corporate governance integrates all the participants involved in a process, which is economic, and at the same time social

Goal Oriented

Again, one of the goals of good corporate governance is investor protection. The individual investor is at the end of a chain of financial information, stretching from corporate accountants and management, through Boards of Directors and audit committees, to independent auditors and stock market analysts, to the investing public. Many of the links in this chain need to be strengthened or replaced to preserve its integrity.

Prosperity and Accountability

The importance of corporate governance lies in its contribution both to business prosperity and to accountability. Public companies are now among the most accountable organizations in society. They publish trading results and audited accounts; and they are required to disclose much information about their operations, relationships, and remuneration and governance arrangements. Good governance ensures that constituencies (stakeholders) with a relevant interest in the company’s business are fully taken into account.

Prevention of malpractice and fraud 
Good governance can make a significant contribution to the prevention of malpractice and fraud, although it cannot prevent them absolutely. 
Good corporate governance is not just a matter of prescribing particular corporate structures and complying with a number of hard and fast rules. There is a need for broad principles. All concerned should then apply these flexibly and with common sense to the varying circumstances of individual companies. It implies on the one hand that companies should be prepared to review and explain their governance policies, including any special circumstances which in their view justify departure from generally accepted best practice, and on the other hand that shareholders and others should show flexibility in the interpretation of the code and should listen to directors’ explanations and judge them on their merits. The true safeguard for good corporate governance lies in the application of informed and independent judgment by experienced and qualified individuals - executive and non-executive directors, shareholders and auditors.
ANALYSING CORPORATE GOVERNANCE

We analyse corporate governance based on: 

1) Structural Risks

2) Accounting Risks

3) Transactional Risks

4) Previous Events and Issues that have raised investor concerns.

Through these four aspects we cover issues such as the extent of intra-group transactions, major departures from conservative accounting and a summary of events that might have caused shareholder concerns in the past. We also provide details of the main business groups they are part of, associated companies and businesses in the group as well as auditors and the number of independent directors on the board.
The Analysis Framework:
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VERIFICATION OF COMPLIANCE OF CONDITIONS OF CORPORATE GOVERNANCE 
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The verification of compliance of requirements conditions of Corporate Governance is discussed hereunder with reference to various paragraphs of Clause 49 of the Listing Agreement. The relevant paragraphs are reproduced followed by the verification procedure. 
I.] Board of Directors 
[Clause 49 I (A)] 
Composition of Board 

(i) The Board of directors of the company shall have an optimum combination of executive and non-executive directors with not less than fifty percent of the board of directors comprising of non- executive directors. 

(ii) Where the Chairman of the Board is a non-executive director, at least one-third of the Board should comprise of independent directors and in case he is an executive director, at least half of the Board should comprise of independent directors. 

(iii) For the purpose of the sub-clause (ii), the expression 'independent director' shall mean a non-executive director of the company who: 

(a) apart from receiving director's remuneration, does not have any material pecuniary relationships or transactions with the company, its promoters, its directors, its senior management or its holding company, its subsidiaries and associates which may affect independence of the director; 

(b) is not related to promoters or persons occupying management positions at the board level or at one level below the board; 

(c) has not been an executive of the company in the immediately preceding three financial years; 

(d) is not a partner or an executive or was not partner or an executive during the preceding three years, of any of the following: 

(i) the statutory audit firm or the internal audit firm that is associated with the company, and 

(ii) the legal firm(s) and consulting firm(s) that have a material association with the company. 

(e) is not a material supplier, service provider or customer or a lessor or lessee of the company, which may affect independence of the director, and 

(f) is not a substantial shareholder of the company, i.e. Owning two percent or more of the block of voting shares. 

(iv) Nominee directors appointed by an institution, which has invested in or lent to the company shall be deemed to be independent directors. 

The minutes of the Board in this regard should be verified by the auditor for ascertaining as to which director is an independent director. It may further be noted that nominee directors appointed by an institution, which has invested in or lent to the company shall be deemed to be independent directors. For the purpose of applying the test of "independence" of a director, reference may be made to Clause 49 I (A) (iii). It may, however, be noted that in the ultimate analysis, apart from the above referred objective tests, judgment based on facts of the case may also be kept in mind. A non- executive director may or may not be independent. However, an executive director cannot be considered as an independent director. Also such independent director should not be related to promoters or persons occupying management positions at the Board level or at one level below the Board. 

The minutes of the Board of Directors' should be verified to ascertain whether a director is an executive director or a non-executive director. The auditor should also verify that where the Chairman of the Board is a non-executive director, at least 1 / 3rd of the Board should comprise of independent directors. In case the Chairman is an executive director, at least half of the Board should comprise of independent directors. In determining the number of requisite independent directors and / or non-executive directors, the fraction, if any, in number of one-half or one-third as the case may be should be rounded off. 

Since the terms in this clause refer to 'not less than' and 'at least', it would be appropriate to compute the number by rounding off any fraction to the next integer. For example, in a Board headed by non-executive Chairman and comprising of six other directors (i.e., seven directors) the independent directors should be three or more. 
Annual Declaration by directors to the Board of Directors may be examined for this purpose. If Board of Directors has followed any particular procedure(s) to ascertain independence of directors, the Auditor should examine the same. Effect of changes in the composition of the Board and / or its Chairman and its impact on compliance throughout the reporting period may also be looked into. 
It may be noted that an independent non-executive director apart from receiving remuneration should not have any material pecuniary relationship or transactions with the company, its promoters, its senior management or its holding company, its subsidiaries and associates which may affect independence of the director. 
Also, such independent director should not be a material supplier, service provider or customer or a lessor or lessee of the company, which may affect independence of the director and should not also be a substantial shareholder of the company. In determining 'not a substantial shareholder', he should not own 2% or more of the block of voting shares. For this purpose, reference can be made to Section 299 of the Companies Act, 1956. 

According to Section 2(41) of the Companies Act, 1956, 'relative' means, with reference to any person, any one who is related to such person in any of the ways specified in Section 6, and no others. Further according to Section 6 of the Companies Act, 1956, a person shall be deemed to be a relative of another if, and only if: 
(a) they are members of a Hindu Undivided Family; or 

(b) they are husband and wife; or 

(c) the one is related to the other in the manner indicated in schedule 1A 
[Clause 49 I (B)] 

Non-executive Directors' Compensation and Disclosures 
(i) All fees / compensation, if any paid to non-executive directors, including independent directors, shall be fixed by the Board of Directors and shall require previous approval of shareholders in general meeting. The shareholders' resolution shall specify the limits for the maximum number of stock options that can be granted to non-executive directors, including independent directors, in any financial year and in aggregate. 

Provided that the requirement of obtaining prior approval of shareholders in general meeting shall not apply to payment of sitting fees to non-executive directors, if made within the limits prescribed under the Companies Act, 1956 for payment of sitting fees without approval of the Central Government. 

[Clause 49 I (C)] 

Other provisions as to Board and Committees 
(i) The board shall meet at least four times a year, with a maximum time gap of three months between any two meetings. 

 (ii) The Board shall periodically review compliance reports of all laws
 (iii) A director shall not be a member in more than 10 committees or act as Chairman of more than five committees across all companies in which he is a director. Furthermore it should be a mandatory annual requirement for every director to inform the company about the committee positions he occupies in other companies and notify changes as and when they take place. 

"S.285. Board to meet at least once in every three calendar months- 
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In the case of every company, a meeting of its Board of Directors shall be held at least once in every three months and at least four such meetings shall be held in every year. 

Provided that the Central Government may, by notification in the Official Gazette, direct that the provisions of this section shall not apply in relation to any class of companies or shall apply in relation thereto subject to such exceptions, modifications or conditions as may be specified in the notification". 
Clause 49 and Section 285 stipulate that the Board meeting shall be held at least four times a year. The further requirement of Clause 49 is that the maximum time gap between any two meetings should not exceed four months. The requirement under the Companies Act, 1956 is that the Board meeting would be held at least once in every three months.  
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The auditor should ascertain that a director of the Company is not a member in more than ten committees or is acting as chairman of more than five committees across all companies in which he is a director. A suitable declaration from the management and / or director should be obtained to this effect. This information should be verified from the mandatory annual requirement for every director to inform the company about the committee positions he occupies in other companies as well as from the changes notified by every director when they take place. The Explanation (1) to Clause 49 (1) (C) (ii) clarifies that the limit of the committees on which a director can serve would comprise of all public limited companies, whether listed or not and excluding private limited companies, foreign companies and companies which are granted license under section 25 of the Companies Act, 1956. Further Explanation (2) clarifies that only two committees namely Audit Committee, and Shareholders' Grievance Committee shall be considered for the purpose of limit. 
For the purpose of reviewing compliance reports of all laws applicable to the company, the said reports prepared by the company as well as steps taken by the company to rectify instances of non-compliances, the auditor should take into consideration AAS 21, dealing with consideration of Laws and Regulations in an Audit of Financial Statements. It is the management's responsibility to ensure that company operations are conducted in accordance with Laws and Regulations. The responsibility for the prevention and detection of non-compliance rests with the management. The auditor's responsibility is limited to verification that management has taken suitable steps and has put in place policies and procedures to ensure compliance with laws and regulations and to detect deviation from such procedures. 
[Clause 49 I (D)] 

Code of Conduct 

(i) The Board shall lay down a code of conduct for all Board members and senior management of the company. The code of conduct shall be posted on the website of the company. 

(ii) All Board members and senior management personnel shall affirm compliance with the code on an annual basis. The Annual Report of the company shall contain a declaration to this effect signed by the CEO. 

II.] Audit Committee 
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[Clause 49 II (A)] 

Qualified and Independent Audit Committee 
A qualified and independent audit committee shall be set up giving the terms of reference subject to the following: 

(i) The audit committee shall have minimum three directors as members. Two-thirds of the members of audit committee shall be independent directors. 

(ii) All members of audit committee shall be financially literate and at least one member shall have accounting or related financial management expertise. 

(iii) The Chairman of the Audit Committee shall be an independent director; 

(iv) The Chairman of the Audit Committee shall be present at Annual General Meeting to answer shareholder queries; 

(v) The audit committee may invite such of the executives, as it considers appropriate (and particularly the head of the finance function) to be present at the meetings of the committee, but on occasions it may also meet without the presence of any executives of the company. The finance director, head of internal audit and a representative of the statutory auditor may be present as invitees for the meetings of the audit committee; 

(vi) The Company Secretary shall act as the secretary to the committee. 

[Clause 49 II (B)]

Meeting of Audit Committee 
The audit committee should meet at least four times in a year and not more than four months shall elapse between two meetings. The quorum shall be either two members or one third of the members of the audit committee whichever is greater, but there should be a minimum of two independent members present. 

Section 292A of the Companies Act, 1956 relating to Audit Committee is reproduced herein below: 
"Section 292A - Audit Committee 

(1) Every public company having paid-up capital of not less than five crores of rupees shall constitute a committee of the Board known as "Audit Committee" which shall consist of not less than three directors and such number of other directors as the Board may determine of which two-thirds of the total number of members shall be directors, other than managing or whole-time directors. 

(2) Every Audit Committee constituted under sub-section (1) shall act in accordance with terms of reference to be specified in writing by the Board. 

(3) The members of the Audit Committee shall elect a chairman from amongst themselves. 

(4) The annual report of the company shall disclose the composition of the Audit Committee. 

(5) The auditors, the internal auditor, if any, and the director-in-charge of finance shall attend and participate at meetings of the Audit Committee but shall not have the right to vote. 

(6) The Audit Committee should have discussions with the auditors periodically about internal control systems, the scope of audit including the observations of the auditors and review the half- yearly and annual financial statements before submission to the Board and also ensure compliance of internal control systems. 

(7) The Audit Committee shall have authority to investigate into any matter in relation to the items specified in this section or referred to it by the Board and for this purpose, shall have full access to information contained in the records of the company and external professional advice, if necessary. 

(8) The recommendations of the Audit Committee on any matter relating to financial management, including the audit report, shall be binding on the Board. 

(9) If the Board does not accept the recommendations of the Audit Committee, it shall record the reasons therefore and communicate such reasons to the shareholders. 

(10) The chairman of the Audit Committee shall attend the annual general meetings of the company to provide any clarification on matters relating to audit. 

(11) If a default is made in complying with the provisions of this section, the company, and every officer who is in default, shall be punishable with imprisonment for a term which may extend to one year, or with fine which may extend to fifty thousand rupees, or with both". 

The following additional requirements are stipulated as per Clause 49 of the Listing Agreement on which Section 292A (relating to audit committee) is silent: 

(i) The audit committee may invite such of the executives, as it considers appropriate (and particularly head of the finance function) to be present at the meeting of the committee, but on occasions, it may also meet without the presence of any executives of the company. 

(ii) The company secretary shall act as secretary to the committee. 

(iii) The audit committee shall meet at least four times in a year. The gap between two meetings should not be more than four months. 

(iv) The quorum of the audit committee shall be two members or one- third of the members of the audit committee whichever is higher and minimum of two independent directors be present. 

(v) The powers and role of the audit committee are elaborately contained in Clause 49 II (C) & (D). 

(vi) All members of the audit committee shall be financially literate and at least one member shall have accounting or related financial management expertise. 

The following additional requirements are stipulated as per Section 292A the Companies Act, 1956 (relating to audit committee) on which Clause 49 of the Listing Agreement is silent: 

(i) The audit committee constituted shall act in accordance with terms of reference to be specified in writing by the Board. 

(ii) The recommendations of the audit committee on any matter relating to financial management, including the audit report, shall be binding on the Board. 

(iii) If the Board does not accept the recommendations of the audit committee, it shall record the reasons therefor and communicate such reasons to the shareholders. 

The auditor should ascertain from the minutes book of the Board meetings whether a qualified and independent audit committee is set up which comprises of minimum three members. The auditor should ascertain whether two-thirds of the members of audit committee are independent directors and whether all members of audit committee are financially literate and at least one member has accounting or related financial management expertise. The term "financially literate" means the ability to read and understand basic financial statements i.e. balance sheet, profit and loss account, and statement of cash flows. 
[Clause 49 II(C)]
Powers of Audit Committee 
The audit committee shall have powers, which should include the following: 

(1) To investigate any activity within its terms of reference. 

(2) To seek information from any employee. 

(3) To obtain outside legal or other professional advice. 

(4) To secure attendance of outsiders with relevant expertise, if it considers necessary.  
[Clause 49 II (D)]

Role of Audit Committee 
The role of the audit committee shall include the following: 

1. Oversight of the company's financial reporting process and the disclosure of its financial information to ensure that the financial statement is correct, sufficient and credible. 

2. Recommending to the Board, the appointment, re-appointment and, if required, the replacement or removal of the statutory auditor and the fixation of audit fees. 

3. Approval of payment to statutory auditors for any other services rendered by the statutory auditors. 

4. Reviewing, with the management, the annual financial statements before submission to the board for approval, with particular reference to: 
(a) Matters required to be included in the Director's Responsibility Statement to be included in the Board's report in terms of clause 2AA of section 217 of the Companies Act, 1956 

(b) Changes, if any, in accounting policies and practices and reasons for the same 

(c) Major accounting entries involving estimates based on the exercise of judgment by management 

(d) Significant adjustments made in the financial statements arising out of audit findings 

(e) Compliance with listing and other legal requirements relating to financial statements 

(f) Disclosure of any related party transactions 

(g) Qualifications in the draft audit report. 

5. Reviewing, with the management, the quarterly financial statements before submission to the board for approval 

6. Reviewing, with the management, performance of statutory and internal auditors, adequacy of the internal control systems. 

7. Reviewing the adequacy of internal audit function, if any including the structure of the internal audit department, staffing and seniority of the official heading the department, reporting structure coverage and frequency of internal audit. 

8. Discussion with internal auditors any significant findings and follow up there on. 

9. Reviewing the findings of any internal investigations by the internal auditors into matters where there is suspected fraud or irregularity or a failure of internal control systems of a material nature and reporting the matter to the board. 

10. Discussion with statutory auditors before the audit commences about nature and scope of audit as well as post-audit discussion to ascertain any area of concern. 

11. To look into the reasons for substantial defaults in the payment to the depositors, debenture holders, shareholders (in case of non payment of declared dividends) and creditors. 

12. To review the functioning of the Whistle Blower mechanism, in case the same is existing. 

13. Carrying out any other function as is mentioned in the terms of reference of the Audit Committee. 

The sub-section 6 & 7 of Section 292A are reproduced hereunder which specify the functions of the Audit Committee: 
"S.292A - Audit Committee 

The Audit Committee should have discussions with the auditors periodically about internal control systems, the scope of audit including the observations of the auditors and review the half- yearly and annual financial statements before submission to the Board and also ensure compliance of internal control systems. 

The Audit Committee shall have authority to investigate into any matter in relation to the items specified in this section or referred to it by the Board and for this purpose, shall have full access to information contained in the records of the company and external professional advice, if necessary". 

The auditor should ascertain from the minutes of the Board meeting whether the terms of reference of the audit committee inter alia include the power, which are referred to in Clause 49 II (C) and also matters which are referred to in Clause 49 II (D) in order to enable the audit committee to effectively carry out the role assigned to it. 
[Clause 49 II (E)] 

Review of information by Audit Committee 
The Audit Committee shall mandatorily review the following information: 

1. Management discussion and analysis of financial condition and results of operations; 

2. Statement of significant related party transactions (as defined by the audit committee), submitted by management; 

3. Management letters / letters of internal control weaknesses issued by the statutory auditors; 

4. Internal audit reports relating to internal control weaknesses; and 

5. The appointment, removal and terms of remuneration of the Chief internal auditor shall be subject to review by the Audit Committee. 

The auditor should ascertain from the minutes book of the audit committee and other sources like agenda papers, etc. whether the audit 
Committee has reviewed the above-mentioned information. The auditor should ascertain whether as a part of directors' report or as an addition thereto, a management discussion and analysis report forms part of the annual report to the shareholders. The auditor should further ascertain whether the management discussion and analysis includes discussion on the matters stipulated in this sub-clause. 

Where certain deficiencies or adverse findings are noted by the audit committee, the auditor will be required to see that these have been suitably dealt with by the management in the Report on Corporate Governance. 
III. Subsidiary Companies 
(i) At least one independent director on the Board of Directors of the holding company shall be a director on the Board of Directors of a material non listed Indian subsidiary company. 

(ii) The Audit Committee of the listed holding company shall also review the financial statements, in particular, the investments made by the unlisted subsidiary company. 

(iii) The minutes of the Board meetings of the unlisted subsidiary company shall be placed at the Board meeting of the listed holding company. The management should periodically bring to the attention of the Board of Directors of the listed holding company, a statement of all significant transactions and arrangements entered into by the unlisted subsidiary company.  

Clause 49 III (i) requires the appointment of at least one of the independent director of a holding company to be appointed as a director of a material non-listed Indian subsidiary company.
In regard to taking note of the proceedings of the Board of the unlisted company, Clause 49 III (iii) requires the minutes of the Board of every unlisted subsidiary to be placed before the Board of the holding company. 
Apart from the above, the management of the holding company should periodically bring to the attention of the Board of Directors of the listed holding company, a statement of all significant transactions and arrangements entered into by the unlisted subsidiary company. 
It may further be noted the least of total revenues, total expenses, total assets or total liabilities of the immediately preceding accounting year are to be considered as the basis for computing benchmark of 10% thereof. However, the use of the words 'or' coupled with 'as the case may be' would support the more logical view that one has to apply the test comparing with like items. For example a capital expenditure has to be compared with aggregate capital expenditure for the year. When making the comparison of any transaction with 'total revenues", "total expenses" etc., one may take into consideration the total revenue or expenditure 'likely to' arise for the entire financial year and not necessarily the aggregate expenditure incurred. 
Clause 49 III (ii) requires the audit committee of the listed holding company to review the financial statements and in particular, the investments made by the unlisted subsidiary company would apply all unlisted subsidiary companies. This is required in regard to all unlisted subsidiaries, without reference to materiality or place of incorporation etc. 
IV. Disclosures 
[Clause 49 IV (A)]

Basis of related party transactions 

(i) A statement in summary form of transactions with related parties in the ordinary course of business shall be placed periodically before the audit committee. 

(ii) Details of material individual transactions with related parties which are not in the normal course of business shall be placed before the audit committee. 

(iii) Details of material individual transactions with related parties or others, which are not on an arm's length basis should be placed before the audit committee, together with Management's justification for the same. 

The Report on Corporate Governance requires disclosure of certain transactions with related parties or transactions, which may not be 'arms length' transactions. The auditor is required to verify whether the management has placed periodically the information before the Audit Committee. 
The transactions required to be disclosed by the management are as under: 
(a) Transactions with related parties; entered into in the ordinary course of business are to be disclosed in summary form (Grouping them into broad categories of the transactions). 

Transactions with related parties which do not fall within the normal business transactions (and are therefore not covered in (a) above) are to be disclosed individually if such transactions are material transactions. 

Transactions with any party (related or otherwise), which are not considered as arm's length transactions, are to be disclosed individually if such transactions are material transactions. 

[Clause 49 IV (B)] 
Disclosure of Accounting Treatment 
Where in the preparation of financial statements, a treatment different from that prescribed in an Accounting Standard has been followed, the fact shall be disclosed in the financial statements, together with the management's explanation as to why it believes such alternative treatment is more representative of the true and fair view of the underlying business transaction in the Corporate Governance Report. 

In this regard the auditor has to refer to Sections 211(3B), 217(2AA) and 227 of the Companies Act, 1956. Also the auditor should refer to the CEO / CFO certification given under Clause 49 (IV). 
[Clause 49 IV (C)]

Board Disclosures - Risk management 
The company shall lay down procedures to inform Board members about the risk assessment and minimization procedures. These procedures shall be periodically reviewed to ensure that executive management controls risk through means of a properly defined framework. 

The risk management framework provides an integrated approach in identifying, assessing, prioritizing, mitigating, monitoring and reporting business risks across the organization. The company is required to develop a framework on the basis of which executive management is required to assess risks and minimize the impact of risk. Further, these risk management procedures are required to be reviewed periodically by the management. 
The existence of a risk management framework may be evidenced by the following parameters. Some of these are tangible and can be evidenced by appropriate documentation. Whereas intangibles are concerned, the existence of it needs to be ascertained through enquiries and interviews. 
[Clause 49 IV (D)]

Proceeds from Public Issues, Rights Issues, And Preferential Issues etc. 
When money is raised through an issue (public issues, rights issues, preferential issues etc.), it shall disclose to the Audit Committee, the use / applications of funds by major category (capital expenditure, sales and marketing, working capital, etc), on a quarterly basis as a part of their quarterly declaration of financial results. Further, on an annual basis, the company shall prepare a statement of funds utilized for purposes other than those stated in the offer document / prospectus / notice and place it before the audit committee. Such disclosure shall be made only till such time that the full money raised through the issue has been fully spent. This statement shall be certified by the statutory auditors of the company. The audit committee shall make appropriate recommendations to the Board to take up steps in this matter. 

The object of this sub-clause is to ensure that in case of diversion of funds from the proceeds of issues, it should be appropriately brought to the notice of audit committee for suitable action to be taken. Also, it is desirable that quarterly and yearly report on the same is placed before the audit committee for its review and action if any. It is to be noted that the disclosure under the sub-clause should continue to be made till such time the issue money is utilized in full and the statutory auditors certify the said statement. 
Further it may be noted that statement shall pertain only to the year in which money has been raised or till such time the money is fully spent whichever is later. 

[Clause 49 IV (E)]

Remuneration of Directors 
(i) All pecuniary relationship or transactions of the non-executive directors vis-à-vis the company shall be disclosed in the Annual Report. 

(ii) Further the following disclosures on the remuneration of directors shall be made in the section on the corporate governance of the Annual Report: 

(a) All elements of remuneration package of individual directors summarized under major groups, such as salary, benefits, bonuses, stock options, pension etc. 

(b) Details of fixed component and performance linked incentives, along with the performance criteria. 

(c) Service contracts, notice period, severance fees. 

(d) Stock option details, if any - and whether issued at a discount as well as the period over which accrued and over which exercisable. 

(iii) The company shall publish its criteria of making payments to non- executive directors in its annual report. Alternatively, this may be put up on the company's website and reference drawn thereto in the annual report. 

(iv) The company shall disclose the number of shares and convertible instruments held by non-executive directors in the annual report. 

(v) Non-executive directors shall be required to disclose their shareholding (both own or held by / for other persons on a beneficial basis) in the listed company in which they are proposed to be appointed as directors, prior to their appointment. These details should be disclosed in the notice to the general meeting called for appointment of such director. 

All pecuniary relationship or transactions of the non-executive director vis-à-vis the company is required to be disclosed in the annual report. Auditor should check whether the particulars regarding remuneration package of individual directors summarized under major groups have been disclosed in the section in the Corporate Governance of the annual report. 
Sub-Clause (iii) requires the publication of the criteria of making payments to non-executive directors. This implies that the Board or the Remuneration Committee will have to frame a specific policy for such remuneration. Such policy or criteria will have to be published in its annual report. Alternatively, if the same is put up on the company's website, a reference to this disclosure will have to be made in the annual report. 
Companies are required to annually disclose the details relating to shareholding by the non-executive directors. However, non-executive directors shall be required to make such disclosure on one time basis prior to his joining the Board. Further, the notice of general meeting proposing to appoint such Director is required to disclose details of shareholding of the directors in the company. For this purpose, the Director shall make suitable disclosure to the company prior to his appointment and annually. 
[Clause 49 IV (F)]

Management 
(i) As part of the directors' report or as an addition thereto, a Management Discussion and Analysis report should form part of the Annual Report to the shareholders. This Management Discussion & Analysis should include discussion on the following matters within the limits set by the company's competitive position: 

(i) Industry structure and developments 

(ii) Opportunities and Threats 

(iii) Segment-wise or product-wise performance 

(iv) Outlook 

(v) Risks and concerns 

(vi) Internal control systems and their adequacy 

(vii) Discussion on financial performance with respect to operational performance 

(viii) Material developments in Human Resources / Industrial Relations front, including number of people employed. 

(ii) Senior management shall make disclosures to the board relating to all material financial and commercial transactions, where they have personal interest, that may have a potential conflict with the interest of the company at large (for e.g. dealing in company shares, commercial dealings with bodies, which have shareholding of management and their relatives etc.) 

[Clause 49 IV (G)]

Shareholders 
(i) In case of the appointment of a new director or re-appointment of a director the shareholders must be provided with the following information: 

(a) A brief resume of the director; 

(b) Nature of his expertise in specific functional areas; 

(c) Names of companies in which the person also holds the directorship and the membership of Committees of the Board; and 

(d) Shareholding of non-executive directors as stated in Clause  49 (IV) (E) (v) above 

(ii) Quarterly results and presentations made by the company to analysts shall be put on company's web-site, or shall be sent in such a form so as to enable the stock exchange on which the company is listed to put it on its own web-site. 

(iii) A board committee under the chairmanship of a non-executive director shall be formed to specifically look into the redressal of shareholder and investors complaints like transfer of shares, non- receipt of balance sheet, non-receipt of declared dividends etc. This Committee shall be designated as 'Shareholders / Investors Grievance Committee'. 

(iv) To expedite the process of share transfers, the Board of the company shall delegate the power of share transfer to an officer or a committee or to the registrar and share transfer agents. The delegated authority shall attend to share transfer formalities at least once in a fortnight. 

V] CEO / CFO Certification 

The CEO, i.e. the Managing Director or Manager appointed in terms of the Companies Act, 1956 and the CFO i.e. the whole-time Finance Director or any other person heading the finance function discharging that function shall certify to the Board that: 

(a) They have reviewed financial statements and the cash flow statement for the year and that to the best of their knowledge and belief: 

(i) these statements do not contain any materially untrue statement or omit any material fact or contain statements that might be misleading; 

(ii) these statements together present a true and fair view of the company's affairs and are in compliance with existing accounting standards, applicable laws and regulations. 

(b) There are, to the best of their knowledge and belief, no transactions entered into by the company during the year which are fraudulent, illegal or violative of the company's code of conduct. 

(c) They accept responsibility for establishing and maintaining internal controls for financial reporting and that they have evaluated the effectiveness of the internal control systems of the company pertaining to financial reporting and they have disclosed to the auditors and the Audit Committee, deficiencies in the design or operation of internal controls, if any, of which they are aware and the steps they have taken or propose to take to rectify these deficiencies. 

(d) They have indicated to the auditors and the Audit committee: 

(i) significant changes in internal control over financial reporting during the year.

(ii) significant changes in accounting policies during the year and that the same have been disclosed in the notes to the financial statements; and 

(iii) instances of significant fraud of which they have become aware and the involvement therein, if any, of the management or an employee having a significant role in the company's internal control system over financial reporting". 

The amendments effected in Clause 49V(c) & (d) clearly bring out that 
(a) the responsibility entrusted to the CEO / CFO is in relation to establishing and maintaining internal controls for financial reporting. 

(b) The CEO / CFO certificate has to assert that they have evaluated the effectiveness of internal control systems of the company pertaining to financial reporting. 

(c) The CEO / CFO certificate will further state the manner in which deficiencies (if any) in the design or operation of such internal controls has been disclosed to the auditors and the audit committee. 

(d) The CEO / CFO certification will also state the steps they have taken or propose to take to rectify these deficiencies in the design or operation of such internal controls pertai9ning to financial reporting. 

In the context of internal controls, the auditor should ensure that 
(a) the management has institutionalized an internal control framework with respect to financial reporting controls. The framework should be examined in the context of the documentation created for each significant process in terms of the related risk and mitigating control; 

(b) he has further examined whether the assessment process followed for evaluation of controls is reasonable and there is a process by which significant deficiencies as well as steps taken to correct them is communicated to the audit committee and to the auditors; and 

(c) he should also examine whether a process exists in the company whereby all significant changes in the accounting policies and in the system of internal controls are communicated to the audit committee and the auditors. 

In certain situations negative or adverse comment or exclusions / disclaimer contained in the CEO / CFO certificate, the auditor should take cognizance of the same as the circumstances require in the audit report and or the Certificate of Compliance of conditions of Corporate Governance. 
[Clause 49 VI]

Report on Corporate Governance 

(i) There shall be a separate section on Corporate Governance in the Annual Reports of company, with a detailed compliance report on Corporate Governance. Non-compliance of any mandatory requirement of this clause with reasons thereof and the extent to which the non-mandatory requirements have been adopted should be specifically highlighted. 

(ii) The companies shall submit a quarterly compliance report to the stock exchanges within 15 days from the close of quarter. The report shall be signed either by the Compliance Officer or the Chief Executive Officer of the company. 

The auditor should ascertain whether the Board of directors have included in the annual report of the company, a separate section on corporate governance with a detailed compliance report on corporate governance. This would specifically highlight non-compliance of any mandatory requirement. (i.e. which is part of the Listing Agreement) with reasons thereof and also the extent to which the non-mandatory requirements have been adopted. The auditor should also verify whether the suggested list of items to be included in any data in the report on corporate governance should not be inconsistent with that contained in the financial statements. 
Management Representations 

The auditor should consider obtaining management representations on conditions of Corporate Governance in accordance with AAS 11, "Management Representations". 

Auditors' Certificate 

[Clause 49 VII]

Compliance 
(1) The company shall obtain a certificate from either the auditors or practicing company secretaries regarding compliance of conditions of corporate governance as stipulated in this clause and annex the certificate with the directors' report, which is sent annually to all the shareholders of the company. The same certificate shall also be sent to the Stock Exchanges along with the annual report filed by the company. 

(2) The non-mandatory requirements may be implemented as per the discretion of the company. However, the disclosures of the compliance with mandatory requirements and adoption (and compliance) / non-adoption of the non-mandatory requirements shall be made in the section on corporate governance of the Annual Report. 

Depending upon the facts and circumstances, some situations may require an adverse or qualified statement or a disclosure without necessarily making it a subject matter of qualification in the Auditors' Certificate, in respect of compliance of requirements of Corporate Governance for e.g., 
(a) The number of non-executive directors is less than 50% of the strength of Board of directors. 

(b) A qualified and independent audit committee is not set up. 

(c) The chairman of the audit committee is not an independent director. 

(d) The audit committee does not meet four times a year. 

(e) The necessary powers in terms of Clause 49 II (D) of the Listing Agreement have not been vested by the Board in the audit committee. 

(f) The time gap between two Board meetings is more than four months. 

(g) A director is a member of more than ten committees across all companies in which he is a director. 

(h) The information of quarterly results is neither put on the company's website nor sent in a form so as to enable the Stock Exchange on which the entity's securities are listed to enable such Stock Exchange to put it on its own website. 

(i) The power of share transfer is not delegated to an officer or a committee or to the registrar and share transfer agents. 

Information to be placed before Board of Directors 

1 Annual operating plans and budgets and any updates 

2 Capital budgets and any updates 

3 Quarterly   results   for   the   company   and   its   operating   divisions   or business segments 

4 Minutes  of  meetings  of  audit  committee  and  other  committees  of  the board 

5 The information on recruitment and remuneration of senior officers just below the board level, including appointment or removal of Chief Financial Officer and the Company Secretary 

6 Show  cause,  demand,  prosecution  notices  and  penalty  notices  which are materially important 

7 Fatal   or   serious   accidents,   dangerous   occurrences,   any   material effluent or pollution problems 

8 Any material default in financial obligations to and by the company, or substantial nonpayment for goods sold by the company 

9 Any issue, which involves possible  public or product  liability claims  of substantial  nature,  including  any  judgment  or  order  which,  may  have passed strictures on the conduct of the company or taken an adverse view  regarding another enterprise that  can have  negative implications on the company 

10 Details of any joint venture or collaboration agreement 

11 Transactions that involve substantial payment towards goodwill, brand equity, or intellectual property 

12. Significant labour problems and their proposed solutions. Any significant development in Human Resources / Industrial Relations front like signing of wage agreement, implementation of voluntary retirement scheme etc

13 Sale  of  material  nature,  of  investments,  subsidiaries,  assets,  which  is not in normal course of business 

14 Quarterly details of foreign exchange exposures and the steps taken by management to limit the risks of adverse exchange rate movement, if material 

15 Non-compliance of any regulatory, statutory or listing requirements and shareholders service such as non-payment of dividend, delay in share transfer etc. 

Non-Mandatory Requirements 

(1)    The Board 

A non-executive Chairman may be entitled to maintain a Chairman's office at the   company's   expense   and   also   allowed   reimbursement   of   expenses incurred in performance of his duties. Independent Directors may have a tenure not exceeding, in the aggregate, a period of nine years, on the Board of a company. 

(2) Remuneration Committee 

(i)   The board may set up a remuneration committee to determine on their behalf and on behalf of the shareholders with agreed terms of reference, the company's policy on specific remuneration packages for    executive    directors    including    pension    rights    and    any compensation payment 

(ii)   To  avoid  conflicts  of  interest,  the  remuneration  committee,  which would   determine  the  remuneration  packages   of  the  executive directors  may  comprise  of  at  least  three  directors,  all  of  whom should  be  non-executive  directors,  the  Chairman  of  committee being an independent director 

(iii)   All the members of the remuneration committee could be present at the meeting 

(iv)   The Chairman of the remuneration committee could be present at the Annual General Meeting, to answer the shareholder queries. However,  it  would  be  up  to  the  Chairman  to  decide  who  should answer the queries. 

(3)    Shareholder Rights 

A  half-yearly  declaration  of  financial  performance  including  summary  of  the significant  events  in  last  six-months,  may  be  sent  to  each  household  of shareholders. 

(4)    Audit qualifications 

Company may move towards a regime of unqualified financial statements. 

(5)    Training of Board Members 

A  company  may  train  its  Board  members  in  the  business  model  of  the company  as  well  as  the  risk  profile  of  the  business  parameters  of  the company, their responsibilities as directors, and the best ways to discharge them. 

(6)    Mechanism for evaluating non-executive Board Members 

The  performance  evaluation  of  non-executive  directors  could  be  done  by  a peer  group  comprising  the  entire  Board  of  Directors,  excluding  the  director being  evaluated;  and  Peer  Group  evaluation  could  be  the  mechanism  to determine  whether  to  extend  /  continue  the  terms  of  appointment  of  non- executive directors. 

(7)    Whistle Blower Policy 

The  company  may  establish  a  mechanism  for  employees  to  report  to  the management concerns about unethical behaviour, actual or suspected fraud or   violation   of   the   company's   code   of   conduct   or   ethics   policy.   This mechanism could also provide for adequate safeguards against victimization of employees who avail of the mechanism and also provide for direct access to   the   Chairman   of   the   Audit   committee   in   exceptional   cases.   Once established,   the   existence   of   the   mechanism   may   be   appropriately communicated within the organization. 

SUGGESTED  LIST  OF  ITEMS  TO  BE  INCLUDED  IN  THE  REPORT  ON  CORPORATE GOVERNANCE IN THE ANNUAL REPORT OF COMPANIES 

1. A brief statement on company's philosophy on code of governance. 

2. Board of Directors 

(i)   Composition and category of directors, for example, promoter, executive,   non-executive,   independent   non-executive,   nominee director,   which   institution   represented   as   lender   or   as   equity investor 

(ii)   Attendance  of  each  director  at  the  Board  meetings  and  the  last AGM 

(iii)   Number of other Boards or Board Committees in which he / she is a member or Chairperson 

(iv)   Number of Board meetings held, dates on which held. 
3. Audit Committee 

(i)   Brief description of terms of reference 

(ii)   Composition, name of members and Chairperson 

(iii)   Meetings and attendance during the year. 

4. Remuneration Committee 

(i)   Brief description of terms of reference 

(ii)   Composition, name of members and Chairperson 

(iii)   Attendance during the year 

(iv)   Remuneration policy 

(v)   Details of remuneration to all the directors, as per format in main report. 
5. Shareholders Committee 

(i)   Name of non-executive director heading the committee 

(ii)  Name and designation of compliance officer 

(iii) Number of shareholders' complaints received so far 

(iv) Number not solved to the satisfaction of shareholders 

(v) Number of pending complaints. 
6. General Body meetings 

(i)   Location and time, where last three AGMs held 

(ii)   Whether any special resolutions passed in the previous 3 AGMs 

(iii)   Whether any special resolution passed last year through postal ballot - details of voting pattern 

(iv)   Person who conducted the postal ballot exercise 

(v)   Whether   any   special   resolution   is   proposed to   be   conducted through postal ballot 

(vi)   Procedure for postal ballot. 

7. Disclosures 

(i)   Disclosures on materially significant related party transactions that may have potential conflict with the interests of company at large 

(ii)   Details  of  non-compliance  by  the  company,  penalties,  strictures imposed  on  the  company  by  Stock  Exchange  or  SEBI  or  any statutory authority, on any matter related to capital markets, during the last three years 

(iii)   Whistle Blower policy and affirmation that no personnel has been denied access to the audit committee 

(iv)   Details of compliance with mandatory requirements and adoption of the non-mandatory requirements of this clause. 

8. Means of communication 

(i)   Quarterly results 

(ii)   Newspapers wherein results normally published 

(iii)   Any website, where displayed 

(iv)   Whether it also displays official news releases; and 

(v)   The presentations made to institutional investors or to the analysts. 

9. General Shareholder information 

(i)   AGM : Date, time and venue 

(ii)   Financial year 

(iii)   Date of Book closure 

(iv)   Dividend Payment Date 

(v)   Listing on Stock Exchanges 

(vi)   Stock Code 

(vii)   Market Price Data : High- Low during each month in last financial year 

(viii)   Performance in comparison to broad-based indices such as BSE Sensex, CRISIL index etc. 

(ix)   Registrar and Transfer Agents 

(x)   Share Transfer System 

(xi)   Distribution of shareholding 

(xii)   Dematerialization of shares and liquidity 

(xiii)   Outstanding   GDRs   /   ADRs   /   Warrants   or   any   convertible instruments, conversion date and likely impact on equity 

(xiv)   Plant Locations 

(xv)   Address for correspondence 

ROLE    OF    AUDITOR    IN    AUDIT    COMMITTEE    & CERTIFICATION OF COMPLIANCE OF CONDITIONS OF CORPORATE GOVERNANCE 
The  amendment  to  Listing  Agreement  as  well  as  the  Companies  Act, 1956 in respect of constitution of audit committee underline the importance of audit  process  and  its  contribution  to  the  corporate  governance  process. Clause  49  stipulates  that  a  representative  of  the  statutory  auditor,  when required,  shall  be  present  as  an  invitee  for  the  meetings  of  the  audit committee.  Section  292A  of  the  Companies  Act,  1956  stipulate  that  the auditors,  the  internal  auditor,  if  any,  and  the  director-in-charge  of  finance shall attend and participate at meetings of the Audit Committee but shall not have the right to vote. 
The auditor would be informing the audit committee on various matters connected with the audit from time to time. He can contribute significantly in assisting  and  advising  the  audit  committee  as  per  the  request  of  the  audit committee,   particularly   in   improving   corporate   governance,   oversight   of financial   reporting   process,   implementation   of   accounting   policies   and practices,   compliance   with   accounting   standards,   strengthening   of   the internal   control   systems   in   regard   to   financial   reporting   and   reporting processes. 
The auditor would be devoting substantial professional time in assisting the  management  and  the  audit  committee  to  enable  it  to  discharge  its functions   effectively   and   in   certification   of   requirements   of   corporate governance. 
The  auditor  has  to  keep  in  mind  that  his  role  is  not  to  drive  corporate governance directly by ensuring  compliance of the requirements of corporate governance. It is the management responsibility for ensuring the same and in the process he would play a significant role in assisting the management for ensuring better standards of corporate governance. 

MANAGEMENT'S RESPONSIBILITY 
Managements' responsibility for conducting its business implicitly requires it to take reasonable steps to ensure the implementation of the requirements of corporate governance as stipulated in Clause 49 of the Listing Agreement. Under the terms of the Listing Agreement, a company is statutorily bound to implement the requirements of Clause 49 of the Listing Agreement. This flows from provision of Section 21 of the Securities Contracts (Regulation) Act, 1956. Section 23 of SCRA, 1956 provides for stringent penalties for non-compliance of Section 21 of the said Act. 
AUDITOR'S RESPONSIBILITY 
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The Auditor's responsibility in certifying compliance of requirements of corporate governance relate to verification and certification of factual implementation of requirements of corporate governance as stipulated in Clause 49 of the Listing Agreement. Such verification and certification is neither an audit nor an expression of opinion on financial statements of the company. The certificate from the Auditor as regards compliance of requirements of corporate governance is neither an assurance as to the future viability of the company nor the efficiency or effectiveness with which the management has conducted the affairs of the company. 
PROVISIONS OF COMPANIES ACT 1956 (herein referred to as “Act”) WITH RESPECT TO CORPORATE GOVERNANCE:-

a) Determination of Director’s Remuneration:  Section 309(1) of the Act requires that the remuneration payable both to the executive as well as non-executive directors is required to be determined by the board in accordance with and subject to the provisions of section 198 either by the articles of the company or by resolution or if the articles so require, by a special resolution, passed by the company in a general meeting.  

b) Disclosures on Remuneration of Directors:  The specific disclosures on the remuneration of directors regarding all elements of remuneration package of all the directors should be made as a part of Corporate Governance.  Section 299 of the Act requires every director of a company to make disclosure, at the Board meeting, of the nature of his concern or interest in a contract or arrangement (present or proposed) entered by or on behalf of the company.  The company is also required to record such transactions in the Register of Contract under section 301 of the Act.

c) Requirements of the Audit Committee:  Audit Committee has a critical role to play in ensuring the integrity of financial management of the company.  This Committee add assurance to the shareholders that the auditors, who act on their behalf, are in a position to safeguard their interests.  Besides the requirements of Clause 49, section 292A of the Act requires every public having paid up capital of Rs 5 crores or more shall constitute a committee of the board to be known as Audit Committee.  As per the Act, the committee shall consist of at least three directors, two-third of the total strength shall be directors other than managing or whole time directors.  The Annual Report of the company shall disclose the composition of the Audit Committee.  The recommendations of the committee on any matter relating to financial management including Audit Report, shall be binding on the board.  In case board does not accept the recommendations so made, the committee shall record the reasons thereof, which should be communicated to the shareholders, probably through the Corporate Governance Report.  The committee shall act in accordance with the terms of reference to be specified in writing by the board.  The committee should have periodic discussions with the auditors about the Internal Control Systems and the scope of audit including the observations of the auditors.  If the default is made in complying with the said provision of the Act, then the company and every officer in default shall be punishable with imprisonment for a term extending to a year or with fine up to Rs 50000 or both.

d) Corporate Democracy:  Wider participation by the shareholders in the decision making process is a pre-condition for democratizing corporate bodies.  Due to geographical distance or other practical problems, a substantially large number of shareholders cannot attend the general meetings. To overcome these obstacles and pave way for introduction of real corporate democracy, section 192A of the Act and the Companies (Passing of Resolution by Postal Ballot), Rules provides for certain resolutions to be approved and passed by the shareholders through postal ballots.

MAHINDRA & MAHINDRA –NATIONAL AWARD FOR EXCELLENCE IN CORPORATE GOVERNANCE 2008



The Company is committed to transparency in all its dealings and places high emphasis on business ethics. The Company received the National Award for Excellence in Corporate Governance for the year 2008 from The Institute of Company Secretaries of India, highlighting the good Corporate Governance systems and practices adhered to by the Company. During the year 2008, CRISIL has re-affirmed the highest level rating, (Level 1) for Governance and Value Creation for the third year in a row. This rating indicates that the capability of the Company with respect to wealth creation for all its stakeholders while adopting strong Corporate Governance practices is the highest. 
The goal of any system of governance is to achieve the best performance within the overall context of the prevalent economic environment, so as to secure maximum benefit for all the stakeholders. For this to be achieved, governance cannot only be systems, processes and metrics. It also has to integrate within itself the beliefs, values, culture and ethics of an organisation, ultimately leading to the cornerstones of transparency and accountability, which is what good governance, is all about.

In the recent past, corporate India has been flooded with several prescriptive principles of governance, the result of intense deliberations of eminent commissions. Ironically, the corporate failures in developed countries regulated by highly disciplined capital markets have only brought home the stark reality that good governance can never be the result only of legislation. It must have real commitment from the management.

The Mahindra Companies have been associated with good governance even before corporates were faced with legislation and a set of regulations. The Company has formally enunciated its own governance practices by way of a Code of Corporate Governance. This Code seeks to serve as a reminder of the underlying principles governing the conduct of our businesses. They are a reiteration of the fundamental precept that good Corporate Governance must, and will, always be an integral part of the fabric that makes up its ethos.

A Report on Corporate Governance along with a Certificate from the Auditors of the Company regarding the compliance of conditions of Corporate Governance as stipulated under Clause 49 of the Listing Agreement which forms part of the Annual Report is given below.

TATA GROUP

Values and purpose: Tata's principal purpose is to improve the quality of life of the communities it serves. The values and ideals that define the way the group functions help it do that.

Tata Code of Conduct: This comprehensive document serves as the ethical road map for Tata employees and companies, and provides the guidelines by which the group conducts its businesses. 

Business excellence: The quality movement in Tata driven by the Tata Business Excellence Model and Tata Quality Management Services. The JRD QV Award is given to Tata companies reaching new heights of business excellence

Companies learned long back that having the complete cooperation and participation of their employees meant improved efficiencies and, consequently, superior products. Now they have begun understanding that a strong commitment from investors and other stakeholders can lead to similar payoffs for the organisation. Both are elements of a corporate governance template which demands that broad-based systems of accountability be built into the spinal structures of companies. Government regulations can be a guide, at best, in this process. More important is a culture of self-policing. 

Philosophy on Corporate Governance

Tata’s philosophy on Corporate Governance finds its roots in the rich legacy of ethical governance practices, many of which were in place even before they were mandated. For Tata Group Companies, good corporate governance is a synonym for sound management, transparency and disclosure, encompassing good corporate practices, procedures, standards and implicit rules which propel a Company to take sound decisions, thus maximising long-term stakeholder value without compromising on integrity, social obligations and regulatory compliances. Tata Group believes that profitability must go hand in hand with a sense of responsibility towards all stakeholders. This is an integral part of their business philosophy. The cardinal principles such as independence, accountability, responsibility, transparency, trusteeship and disclosure serve as means for implementing the philosophy of Corporate Governance.

This philosophy has been sought to be strengthened through the Tata Code of Conduct, the Tata Business Excellence Model and the Tata Code for Prevention of Insider Trading and Code of Corporate Disclosure Practices, which form guidelines for “Leadership with Trust”. The Tata Group continues to focus its energies and resources in creating and safeguarding of shareholders’ wealth and, at the same time, protect the interests of all its stakeholders.

TATA CONSULTANCY
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TCS Wins Corporate Governance Award:

 Tata Consultancy Services (TCS), a leading IT services, business solutions and outsourcing firm, has been awarded the ICSI National Award for Excellence in Corporate Governance 2007 at an awards function in Kolkata. The award for Corporate Governance has been instituted by the Institute of Company Secretaries of India in an effort to recognize leadership efforts of corporate boards in practicing good corporate governance principles as well as innovative practices, Board systems & procedures, high standard of disclosure & transparency to stakeholders. 

TCS was selected for this award by an eminent Jury headed by Hon ’ble Justice Shri V N Khare, former Chief Justice of India.

 “At TCS, we have always strived to maintain the highest levels of corporate governance, in line with the high standards set by the Tata Group. The award is a result of the tremendous guidance of our valuable board members, and the efforts of the entire secretarial team at TCS. This recognition from the Institute of Company Secretaries of India will enhance our commitment towards good corporate governance practices in the company” said Mr. Mahalingam, Executive Director and Chief Financial Officer, TCS.
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 Mr. S. Mahalingam (Right), Executive Director and Chief Financial Officer, Tata Consultancy Services receiving the ICSI National Award for Excellence in Corporate Governance 2007 from Shri Prem Chand Gupta, Union Minister for Corporate Affairs, Govt of India

THE SATYAM FIASCO
[image: image14.jpg]



Corporate governance, the word which is probably least understood by retail investors and which is ’fine read’ by top brasses of companies has made its importance felt less than a decade back when big iconic names like Enron Corporation and World Com were enmeshed in the history as their top management has grossly ignored the concept of corporate governance. In simple term corporate governance is about promoting corporate fairness, transparency and accountability. Corporate governance makes the whole structure of the company more accountable towards each stakeholder, whether it is majority or minority. Practice of corporate governance is to make the proper disclosure to the stakeholders about each strategic decision so that stakeholders and market can reward the good decisions and punish the bad decisions. So in fact if any company is following the proper corporate governance practices it works as correcting mechanism for the company in case of wrong decisions and helps the company to take corrective life saving action within time.

Where was the Corporate Governance?

A question arises that how can the attempt of CEO of Satyam computer, Ramalinga Raju, to purchase the twin company Maytas infra and Maytas properties & window dressing of the financial statements be regarded as an attempt to made mockery of the principles of corporate governance?

Till date, The gap in the Balance Sheet has arisen purely on account of inflated profits over a period of last several years (limited only to Satyam standalone, books of subsidiaries reflecting true performance) and also Raju had been very particular about keeping Satyam away from his other initiatives like Maytas Infrastructure, Maytas Properties or even Byrraju foundation, a not-for-profit institution. When one of these “sister” concerns wanted to use any resource—mostly intellectual rather than material—Raju would discourage it.

So, it is completely baffling that none of the senior members of his team was able to dissuade him from taking this drastic step now. “Raju had been working on this deal for months and most of the senior management did not have any idea of what was going on,” said a person close to him.

Even after the reversal of fortunes of the Indian IT sector, Satyam wasn’t in such dire straits or faced such disapproval. It is puzzling that the senior management and the board of directors were not able to foresee shareholder reaction to this deal. If the senior management was kept in the dark, then officials at Satyam should have at least realized that questions would be asked about an IT company buying a real estate company, especially if they are owned by blood relatives. Where were the Independent Directors at that time?

The question in everybody's mind according to Arun Kejriwal, who runs investment advisory firm Kejriwal Securities, is whether this was a board decision or a promoter decision. The company claims that there were no dissenting voices. “It is not clear at this stage that the independent directors erred. Only a proper investigation would show that. There are some reports that a proper vote was not taken,” says the fund manager of a large foreign institutional investor that has a substantial shareholding in Satyam. Kejriwal says Satyam had betrayed a lack of transparency forcing investors to assume the worst. "The company does not want to give information. This has created suspicion of something hanky-panky. Their reputation will suffer in the long-term," he says.

Assuming the probability that the board did the right thing and that this deal was a positive for Satyam shareholders, the company ought to have at least gone through a proper process to select the infrastructure company to invest in. “There has to be some explanations of (why) only Maytas Infrastucture was suitable,” says a country head of a large private equity firm.

Satyam’s Corporate Governance under Scanner - 

Though under pressure from various Mutual Funds and minority stakeholders, India’s fourth largest software company Satyam Computer has finally called off the decision to purchase 51 per cent stake in Maytas Infrastructure and 100 per cent stake in Maytas Properties but it has raised serious issues which otherwise was not seen in Indian Inc. Issues of corporate governance arises due to this failed attempt of the deal is most serious. Shareholder outcry has now forced Raju to roll back the plan for Satyam to acquire two firms owned by his family for as much as $1.6 billion, but the affair has brought corporate governance in family-run enterprises into focus.

Ramalinga Raju’s Letter to the Board and Stock Exchange

Also with reference to the fact mentioned in the Ramalinga Raju’s letter to Stock Exchange and Board revealed that:

a.
The Balance Sheet carries as of September 30, 2008:

1
Inflated (non-existent) cash and bank balances of Rs.5,040 crore (as against Rs. 5361 crore reflected in the books)

2
An accrued interest of Rs. 376 crore which is non-existent

3
An understated liability of Rs. 1,230 crore on account of funds arranged by me

4
An over stated debtors position of Rs. 490 crore (as against Rs. 2651 [cr.] reflected in the books)

b.
For the September quarter (02) we reported a revenue of Rs.2,700 crore and an operating margin of Rs.649 crore (24% Of revenues) as against the actual revenues of Rs. 2,112 crore and an actual operating margin of Rs. 61 Crore ( 3% of revenues). This has resulted in artificial, cash and bank balances going up 
by Rs. 588 crore in Q2 alone.

It was also mentioned in the letter that - the gap in the Balance Sheet has arisen purely on account of inflated profits over a period of last several years (limited only to Satyam standalone, books of subsidiaries reflecting true performance). What started as a marginal gap between actual operating profit and the one reflected in the books of accounts continued to grow over the years. It has attained unmanageable proportions as the size of company operations grew significantly (annualized revenue run rate of Rs.11,276 crore in the September quarter, 2008 and official reserves of Rs.8,392 crore). The differential in the real profits and the one reflected in the books was further accentuated by the fact that the company had to carry additional resources and assets to justify higher level of operations — thereby significantly increasing the costs.

Raju also mentioned that none of the board members, past or present, had any knowledge of the situation in which the company is placed and none of his or Managing Director’s immediate or extended family members has any idea about these issues. Also questions were raised on the Independence of the Independent directors

Mockery of Corporate Governance

To add further, first of all, the decision was not announced taking into confidence all the stakeholders of the company. Secondly, the twin Maytas companies are being the companies run by the family members of Ramalinga Raju only and it was told that his two sons are major interested party in the twin companies. Thirdly, the deal would have made the cash rich company Satyam into a debt ridden company as it’s entire holding of $1.3 billion cash would have gone to Maytas Properties (where promoters were 100 per cent holding) and in Maytas Infrastructures. Fourthly, Ramalinga Raju was holding only 8.5 per cent stake of Satyam computer so how can he take decisions of transferring its cash to a company owned by his son without asking the rest of the 91.5 per cent stake holders? Fifthly, in the name of diversification from software to entirely new area of reality why had a relatively new company Maytas been chosen when several other big players are still there? Sixthly, was it really time to go for shopping in a sector where the economic slowdown is at its severest form? 

If you leave the bad performance due to recession, since every industry is suffering out of which, the failed deal of Satyam-Maytas is the story of how anybody having a stake of just over 8.5 per cent stake can ignore the interest of fragmented share holders who account for 91.5 per cent.

Everyone would ask how has a promoter with less than 10 per cent stake made a call on a huge deal, without approval of those holding the remaining 90 per cent? But Chairman of Satyam Computers Ramalinga Raju is convinced his moves were right.” The manner in which we have gone about valuations, we have followed meticulous process," says Ramalinga Raju.

So where is the fairness when you are not wanting to bring the resolution in the EGM as you know that it can not get passed in the EGM and announcing the decision almost unilaterally on the ground that you are a majority (8.5 per cent) stake holder? 

Corporate governance is about transparency and raising the trust and confidence of stakeholders in the way the company is run. But the biggest foreign shareholder in Satyam believes Raju was way off mark in Maytas case.

So where was the transparency when your action suggests that you are trying to make a company sitting on cash into a debt ridden company ignoring the interest of rest of stakeholders?

And where is accountability when you are not scared of shareholder’s and dare to overlook the interest of minority stake holders who actually are majority shareholders?


In short, the entire episode of attempt to purchase of Maytas by Satyam, and tampering of figures in the financials to inflate the companies performance was nothing but making mockery of the concept of corporate governance in India, the very definition of which i.e. fairness, transparency and accountability has failed here.

Already shaken, Indian software industry was working under tremendous pressure owing to worldwide recession and such an act of a leading software company is going to give a signal to the market that for these ’soft’ companies future is not as rosy as of their golden age of previous few years, at least not in near future. Meanwhile, shareholders of Satyam are in confused state about the future of the company, whether company will remain a software company or whether it will migrate into such a domain where software business will not be major earning player for Satyam? 

The $1.6 billion Maytas acquisition deal pushed through by Satyam has raised questions on the company's corporate governance norms. Even though the deal was cancelled after shareholders protested, but the IT giant's image has been tarnished.

In September 2008, Satyam Computer Services had bagged the Golden Peacock Global Award for excellence in corporate governance. But there's definitely nothing award-worthy in December and the award was subsequently withdrawn.

Experts feel that its shocking for a major software player like Satyam to spend all that cash in an area of business where it has zero experience. Hinting at promoter unaccountability, they indicate, that if completed, the deal would surely set a bad precedent.

"Imagine if this deal had gone through, maybe 50 per cent of the smaller companies would have done the same saying that overnight, there can be no better way of taking away cash from the company. But, lets say Satyam was a more reputed case and they deliberated and have withdrawn it, but what was the precedent we were setting if this deal was allowed to go through," generally asked questions.

Without doubt, the reputation that Satyam has built over the last decade has been effectively tarnished overnight. And the deal being called off brings to the spotlight, the importance of good corporate governance practices in the functioning of successful companies.

In short, the entire episode of attempt to purchase of Maytas by Satyam was nothing but making mockery of the concept of corporate governance in India, the very definition of which i.e, fairness, transparency and accountability has failed here.
ENRON SCAM
Enron Complex in Downtown Houston
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Enron Corporation was an American energy company based in Houston, Texas. Before its bankruptcy in late 2001, Enron employed approximately 22,000 and was one of the world's leading electricity, natural gas, pulp and paper, and communications companies, with claimed revenues of nearly $101 billion in 2000. Fortune named Enron "America's Most Innovative Company" for six consecutive years. At the end of 2001 it was revealed that its reported financial condition was sustained substantially by institutionalized, systematic, and creatively planned accounting fraud, known as the "Enron scandal". Enron has since become a popular symbol of willful corporate fraud and corruption. The scandal also brought into question the accounting practices of many corporations throughout the United States.

Enron filed for bankruptcy protection in the Southern District of New York in late 2001 and selected Weil, Gotshal & Manges as its bankruptcy counsel. It emerged from bankruptcy in November 2004 after one of the biggest and most complex bankruptcy cases in U.S. history. On September 7, 2006, Enron sold Prisma Energy International Inc., its last remaining business, to Ashmore Energy International Ltd. Following the scandal, lawsuits against Enron's directors were notable because the directors settled the suits by paying very significant sums of money personally. The scandal also caused the dissolution of the Arthur Andersen accounting firm, affecting the wider business world.

In early 2007, Enron changed its name to Enron Creditors Recovery Corporation, to reflect its status as an (largely) asset-less shell corporation. Its current goal is to liquidate all remaining assets of the company. For most of 2007, Enron continued to operate under the name Enron Corp. by filing a Doing Business As, or "dba" certificate in Harris County, Texas.

Accounting scandal of 2001-Enron scandal

After a series of revelations involving irregular accounting procedures bordering on fraud perpetrated throughout the 1990s involving Enron and its accounting firm Arthur Andersen, Enron stood on the verge of undergoing the largest bankruptcy in history by mid-November 2001 (the largest Chapter 11 bankruptcy until that of the investment bank Lehman Brothers on September 15, 2008). A white knight rescue attempt by a similar, smaller energy company, Dynegy, was not viable.

As the scandal unraveled, Enron shares dropped from over US$90.00 to just pennies. Enron had been considered a blue chip stock, so this was an unprecedented and disastrous event in the financial world. Enron's plunge occurred after it was revealed that much of its profits and revenue were the result of deals with special purpose entities (limited partnerships which it controlled). The result was that many of Enron's debts and the losses that it suffered were not reported in its financial statements.

Enron filed for bankruptcy on December 2, 2001. In addition, the scandal caused the dissolution of Arthur Andersen, which at the time was one of the world's top accounting firms. The firm was found guilty of obstruction of justice in 2002 for destroying documents related to the Enron audit and was forced to stop auditing public companies. Although the conviction was thrown out in 2005 by the Supreme Court, the damage to the Andersen name has prevented it from returning as a viable business.

Enron also withdrew a naming rights deal with the Houston Astros Major League Baseball club to have its name associated with their new stadium, which was formerly known as Enron Field (it is now Minute Maid Park.)

Accounting practices
Enron had created offshore entities, units which may be used for planning and avoidance of taxes, raising the profitability of a business. This provided ownership and management with full freedom of currency movement and the anonymity that allowed the company to hide losses. These entities made Enron look more profitable than it actually was, and created a dangerous spiral in which each quarter, corporate officers would have to perform more and more contorted financial deception to create the illusion of billions in profits while the company was actually losing money. This practice drove up their stock price to new levels, at which point the executives began to work on insider information and trade millions of dollars worth of Enron stock. The executives and insiders at Enron knew about the offshore accounts that were hiding of losses for the company; however the investors knew nothing of this. Chief Financial Officer Andrew Fastow led the team which created the off-books companies, and manipulated the deals to provide himself, his family, and his friends with hundreds of millions of dollars in guaranteed revenue, at the expense of the corporation for which he worked and its stockholders.

In 1999, Enron launched Enron Online, an Internet-based trading operation, which was used by virtually every energy company in the United States. Enron president and chief operating officer Jeffrey Skilling began advocating a novel idea: the company didn't really need any "assets." By pushing the company's aggressive investment strategy, he helped make Enron the biggest wholesaler of gas and electricity, trading over $27 billion per quarter. The firm's figures, however, had to be accepted at face value. Under Skilling, Enron adopted mark to market accounting, in which anticipated future profits from any deal were tabulated as if real today. Thus, Enron could record gains from what over time might turn out losses, as the company's fiscal health became secondary to manipulating its stock price on Wall Street during the Tech boom. But when a company's success is measured by agreeable financial statements emerging from a black box, a term Skilling himself admitted, actual balance sheets prove inconvenient. 
Indeed, Enron's unscrupulous actions were often gambles to keep the deception going and so push up the stock price, which was posted daily in the company elevator. An advancing number meant a continued infusion of investor capital on which debt-ridden Enron in large part subsisted. Its fall would collapse the house of cards. Under pressure to maintain the illusion, Skilling verbally attacked Wall Street Analyst Richard Grubman, who questioned Enron's unusual accounting practice during a recorded conference call. When Grubman complained that Enron was the only company that could not release a balance sheet along with its earnings statements, Skilling abused him. Though the comment was met with dismay and astonishment by press and public, it became an inside joke among many Enron employees, mocking Grubman for his perceived meddling rather than Skilling's lack of tact. 

Peak and decline of stock price
In August 2000, Enron's stock price hit its highest value of $90. At this point Enron executives, who possessed the inside information on the hidden losses, began to sell their stock. At the same time, the general public and Enron's investors were told to buy the stock. Executives told the investors that the stock would continue to climb until it reached possibly the $130 to $140 range, while secretly unloading their shares.

As executives sold their shares, the price began to drop. Investors were told to continue buying stock or hold steady if they already owned Enron because the stock price would rebound in the near future. Kenneth Lay's strategy for responding to Enron's continuing problems was in his demeanor. As he did many times, Lay would issue a statement or make an appearance to calm investors and assure them that Enron was headed in the right direction.

By August 15, 2001, Enron's stock price had fallen to $42. Many of the investors still trusted Lay and believed that Enron would rule the market. They continued to buy or hold their stock and lost more money every day. As October closed, the stock had fallen to $15. Many saw this as a great opportunity to buy Enron stock because of what Lay had been telling them in the media. Their trust and optimism proved to be greatly misplaced.

Lay has been accused of selling over $70 million worth of stock at this time, which he used to repay cash advances on lines of credit. He sold another $20 million worth of stock in the open market. Also, Lay's wife, Linda, has been accused of selling 500,000 shares of Enron stock totaling $1.2 million on November 28, 2001. The money earned from this sale did not go to the family but rather to charitable organizations, which had already received pledges of contributions from the foundation. Records show that Mrs. Lay placed the sale order sometime between 10:00 and 10:20 AM. News of Enron's problems, including the millions of dollars in losses they had been hiding went public about 10:30 that morning and the stock price soon fell to below one dollar. Former Enron executive Paula Rieker has been charged with criminal insider trading. Rieker obtained 18,380 Enron shares for $15.51 a share. She sold that stock for $49.77 a share in July 2001, a week before the public was told what she already knew about the $102 million loss.

Post-bankruptcy
Enron initially planned to retain its three domestic pipeline companies as well as most of its overseas assets. However, before emerging from bankruptcy, Enron spun off its domestic pipeline companies as Cross Country Energy.

Enron sold its last business, Prisma Energy, in 2006, leaving it as an asset-less shell. In early 2007, it changed its name to Enron Creditors Recovery Corporation. Its goal is to pay off the old Enron's remaining creditors and wind up Enron's affairs.

Shortly after emerging from bankruptcy in November 2004, Enron's new board of directors sued 11 financial institutions for helping Lay, Fastow, Skilling and others hide Enron's true financial condition. The proceedings were dubbed the "mega claims litigation." Among the defendants were Royal Bank of Scotland, Deutsche Bank and Citigroup. As of 2008[update], Enron has settled with all of the institutions, ending with Citigroup. Enron was able to obtain nearly $20 million dollars to distribute to its creditors as a result of the mega claims litigation.
EFFECTIVE USE OF CORPORATE GOVERNANCE 
Organizations are responding to growing investor concern over corporate integrity by utilizing contract templates to enforce company policies and to meet new standards for corporate governance. 

Overview 

A shocking number of high-profile cases of corporate governance collapses have brought significant attention to the weaknesses in governance programs and a reduction in overall confidence in global financial markets. Corporate governance is often defined as the system by which organizations are directed and controlled, and characterizes the relationship between the company and its shareholders. Good corporate governance is about doing the right things for the organization and its shareholders, which ultimately influences a company’s goal setting, risk management, and performance monitoring. 

In the wake of corporate wrongdoing and failure, organizations have focused their attention on establishing greater control over their contract management processes in order to comply with government regulations and good corporate governance principles. In particular, regulations such as the Sarbanes-Oxley Act (SOX) – a direct response to large corporate meltdowns – and privacy protection rules like the Health Insurance Portability and Accountability Act (HIPAA) have accelerated the adoption of better contract lifecycle management programs. 

With estimates showing that more than 80% of business-to-business transactions are governed by contracts and the typical Fortune 1000 firm maintains between 20,000 and 40,000 active agreements, organizations are employing contract management solutions to help better define and enforce corporate policies and mitigate business risk. 

Boost Internal Control 


Effective internal controls within the contract management process can curtail careless contracting practices and enforce compliance with corporate standards and rules. By using the template-based contract authoring functionality within Upside Contract, companies have realized an increase in overall contract accuracy and consistency, and now have an effective means of discouraging violation of corporate and regulatory policies. 
A template library allows organizations to create and store pre-defined and pre-approved contract templates in a central contract repository, virtually eliminating possible errors to or omissions of required terms and conditions. By ensuring that negotiations are initiated using standardized terms from the outset, companies can mitigate risk exposure and track non-standard contract terms. 

To provide the required level of consistency a contract management system must be able to support corporate templates, provide a mechanism for templates to be localized for use in different jurisdictions and languages, allow for alternative clauses based on contract criteria, support active control of the content, and provide effective workflow (including notifications) to ensure the proper governance rules are applied. 

The template-based contract management structure within Upside Contract provides a valuable system of centralized control over contracts giving assurances that the company’s agreements achieve the highest level of accuracy and consistency in order to comply with good corporate governance policies. 

Improve Regulatory Compliance 

Corporations are using UpsideContract’s contract template functionality to ensure compliance with external regulatory policies. Two prominent examples of such regulations currently in effect are the Sarbanes-Oxley Act and the Health Insurance Portability and Accountability Act. 

Sarbanes-Oxley Act 

Confidence in corporate contract management processes is a cornerstone to ensuring compliance with the Sarbanes-Oxley Act. In order to be able to report correct results, as mandated by SOX, an organization must be certain that its agreements are accurate, meet all regulatory requirements, and have the necessary tools in place to monitor contract compliance and supplier performance. 

UpsideContract’s template-based authoring structure has given organizations the ability to control and ensure that standard clauses, terms and conditions are contained within specific contracts, thereby guaranteeing that agreements comply with internal policies. This template approach to contract management helps identify and minimize financial risk and results in increased contract compliance consistent with SOX. 

Health Insurance Portability and Accountability Act 

Healthcare organizations face additional challenges in achieving HIPAA compliance due to very specific and detailed requirements regarding the language (clauses, terms and conditions) that must be included within the various contract types. For instance, contracts with business associates – lawyers, auditors, consultants, etc. – must contain explicit language to assure that all business associates safeguard the privacy of the protected health information that it may obtain or create through its work with the organization. 

Companies that are obligated to comply with HIPAA regulations are now using Upside Contract to ensure that correct and requisite language is included within contracts by utilizing the contract template functionality in the application. By creating a library of templates with standardized contract terms and conditions for each specific contract type, organizations effectively eliminate User uncertainty which can ultimately lead to non-compliance and governance problems; organizations are now assured that they are meeting the requirements of HIPAA. 

Enhance Contract Efficiency 

Embracing template functionality has facilitated the adoption of more efficient processes, in some cases resulting in a reduction in contract cycle time by as much as 50%. The ability to develop and define standard clauses, terms and conditions for different contract types ensures the correct language is being used and improves confidence in the overall process. Companies using Upside Contract spend far less time throughout the creation, negotiation and approval stages of the contract management lifecycle than is usually the case. 

Conclusion 

Ensuring accuracy and consistency of contractual agreements is now an enterprise-wide priority particularly after the fallout from numerous corporate fraud cases. Governmental regulations like the Sarbanes-Oxley Act have established new standards for corporate accountability, bringing contract management solutions to the forefront. Upside Contract, with its template-based authoring structure, has quickly become a major component in corporate governance programs aimed at increasing internal control of the contract management process, improving regulatory compliance, and enhancing contract efficiency. 

FRAMEWORK OF GOOD CORPORATE GOVERNANCE
Corporate governance mechanisms differ as between countries. The governance mechanism of each country is shaped by its political, economic and social history as also by its legal framework. The mechanism could also vary depending on the organization structure and the size of the organization. Corporate Governance philosophy must be based on the principles of openness, trust, integrity and Accountability. The following is an outline of a sound corporate governance framework

I. Supervisory Board/ Governing Board/ Board of Governance- At the core of any corporate governance practice should be the Supervisory Board, which should oversee how the management serves and protects the long term interests of all the stakeholders of the company. An active, well informed and independent Board is necessary to ensure the highest standards of corporate governance

II. Special Purpose Board Committees- The Board committee consists of Audit committee, Nomination Committee, Remuneration (Compensation) Committee, Shareholders (Investor grievance) committee

III. Internal Control system and Risk Management Framework –Internal control system and risk management system are essential not only for the existence and day-to-day functioning, but also an optimum growth and development of an organization. The significance of internal control and risk management systems can be judged from the fact that it also has wider implications for the external reporting and audit process of the company.

IV. Strong Internal Audit system

Internal auditing helps the organization accomplish its objectives by bringing a systematic, disciplined approach to evaluate and improve the effectiveness of risk management, control and governance processes

V. Whistle Blower Mechanism - The organization may establish a mechanism for employees to report to the management concerns about unethical behaviour, actual or suspected fraud or violation of the company’s code of conduct or ethics policy. This mechanism could also provide for adequate safeguards against victimization of employees who avail of the mechanism and also provide for direct access to the Chairman of the Audit committee in exceptional cases. Once established, the existence of the mechanism may be appropriately communicated within the organization.

VI. Performance evaluation of Supervisory Board/ Governing Board/ Board

of Governance: The evaluation of the performance of independent directors and supervisors should be conducted through a combination of self-review and peer review
VII. Disclosure of Information - It is important not only to adopt a good governance culture, it is equally important to apprise the stakeholders as to what the management has done towards embracing good governance practices.

VIII. Code of Conduct for all employees –The code of conduct has to be designed to assist in defining appropriate personal and professional conduct, to provide guidance in the identification and resolution of ethical issues, and to help the members of the Board, members of the Senior Management and officers of the Company to maintain the culture of honesty integrity, transparency, and accountability.
HOW TO IMPROVE CORPORATE GOVERNANCE
Unless a comprehensive theory of corporate governance is first agreed upon, efforts to improve it will not amount to much.

In varying degrees, everyone cheats. Businessmen are no exception. So one of the biggest problems of modern economic organization, which is dominated by the joint stock company, is to minimize such cheating. Corporate cheating has many dimensions but two of them have attracted the most attention. One is the cheating of customers, mainly on quality and price. The other is the cheating of shareholders by taking their money but giving them less than what they deserve by way of dividends. 

By and large, competition takes care of the former. In competitive markets the customer has a choice and simply goes to the alternative supplier if he feels he is not getting value for money. But the second type of cheating has proved harder to minimize. Indeed, the effort has even been given a nice sounding name -- corporate governance. 

In a recent paper, Thomas H Noe, Michael J Rebello and Ramana Sonti say that all this is very well, but unless a comprehensive theory of corporate governance is first agreed upon, these efforts will not amount to much. The reason good corporate governance depends on many things and focusing on just one or two of them is not of much use.

It is said that the "key determinants of governance are board vigilance, the market for corporate assets, executive compensation, and shareholder activism" and what matters is the relationship between them. In a sense, they are talking of what economists call a dynamic general equilibrium model where the standard assumption of economics -- other things being equal or the same -- is given the go by. 

"The effect of any one factor on governance may well depend on how the other governance parameters are set." This is a very important insight because, as the authors point out, institutional factors such as, say, jurisdiction can lead to different components of the policy on governance "being fixed at different levels for different firms". 

Second, say the authors, "because a number of the components of the governance mechanism are choice variables, a sample of firms selected on the basis usage of a particular governance mechanism may not be random. Further, the choice of one component of the governance mechanism depends endogenously on other choices. For this reason, predictions based on the examination of a single component of the governance mechanism may be misleading." 

From this the authors go on to develop a model for corporate governance. There are two key givens for this model. One is a competitive securities market; the other is a market for asset liquidation. They go on show that "varying the liquidity and opacity of corporate assets and the costs of enforcing shareholder rights to cash flow" can result in a large number of designs. 

Basically, what happens is this. If shareholders can easily sell off their holdings their rights get automatically enforced as the management is forced to behave itself rather better than if "the opacity of corporate assets is relatively high and asset liquidity is relatively low." The threat of liquidation and the resulting threat to the managers that they may have to accept lower salaries somewhere else may well be the most efficient form of governance. 
PROFESSIONAL OPPORTUNITIES FOR CHARTERED ACCOUNTANTS IN CORPORATE GOVERNANCE
Chartered Accountants as professionals act as catalysts in applying good principles of Corporate Governance. Some of the key roles that they can play include:

a) Specialized guidance in designing Code of Corporate Governance

b) Specialized guidance in designing Risk Management Framework

c) Specialized guidance in designing Internal control framework

d) Specialized guidance in designing Whistle blower policy

e) Internal Audit - Compliance of clause 49

f) Internal Audit- risk management framework

g) Certificate u/s. VII(1) of clause 49

h) Management Audit pertaining to various regulatory, statutory or

listing requirements (Item 15 of Annex. 1A of clause 49)

i) Effective role as chairman of audit committee

j) Effective role as independent director [Section 1(A)(iii) meeting a-f

criteria]

k) Assessment of internal control function u/s V CEO/CFO

Certification

l) As a consultant giving specialized guidance to the management,

regular and speedy updates on all applicable provisions,

evaluating future growth potential and in taking proactive actions

in the interests of the company.[image: image16.png]



