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	Companies Bill, 2008 – Much ado about nothing1. Introduction
Much awaited Companies Bill, 2008 has been finally introduced in Lok Sabha. If we see the provisions, mainly it is old wine in new bottle. However, various sections have been rearranged and arrangement is much more logical compared to 1956 Act.
If we compare Companies Act, 1956 (as amended by Amendment Act, 2002 which are not made effective) with Companies Bill, 2008, there are only some changes which can be termed as radical. These are -
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	All restrictions on managerial remuneration proposed to be removed.
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	Concept of one person company introduced.
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	Company (except NBFC and Banks) prohibited from accepting public deposits.
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	In addition to Company Secretary and Managing Director/Manager/Chief Executive Officer, a company having prescribed paid up capital should have ‘Chief Financial Officer’.
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	Registered valuers for valuation of property, stocks, shares, debentures, securities etc.

	[image: image6]
	Besides accounting standards, auditing standards will also be mandatory.

	Amending existing Act would be more practical approach - It would have been much simpler and quicker to amend the existing Companies Act instead of trying to replacing old Act. Pat attempts in replacing the 1956 Act have been unsuccessful and fate of 2008 Bill is not likely to be any different.
1.1 Why Bill introduced in Lok Sabha?
Present Lok Sabha is in its last phase. Last session of present Lok Sabha will be in December 2008 and then the Lok Sabha will be dissolved. All bills pending before will automatically stand withdrawn, unless new Lok Sabha decides to revive and re-introduce the same.
As per normal practice, the Companies Bill, 2008 has been referred to Standing Parliamentary Committee. Thus, it is unlikely that the bill will be passed in December, 2008 session of Parliament.
If the Bill was presented before Rajya Sabha, the problem would not have arisen as Rajya Sabha is never dissolved. As per press reports, Ministry of Corporate Affairs wanted that the Bill be introduced in Rajya Sabha. However, Ministry of Law insisted on its presentation in Lok Sabha on the ground that it is a money bill!
Thus, it seems all efforts that had gone in preparing the 2008 Bill would go waste, unless new Parliament decides to revive the Bill.
1.2 Overall arrangement of sections
The overall arrangement of sections is as follows -
	

	Chapter
	Title
	Clause Numbers as per 2008 Bill
	Corresponding sections as per Companies Act, 1956
	

	1
	Preliminary
	1 to 2
	1 to 6
	

	2
	Incorporation of companies
	3 to 21
	11 to 54
	

	3
	Prospectus and allotment of securities
	22 to 36
	55 to 81
	

	4
	Share capital and debentures
	37 to 65
	82 to 123
	

	5
	Acceptance of deposits by companies
	66 to 78
	58A to 58B
	

	6
	Registration of charges
	69 to 77
	124 to 145
	

	7
	Management and administration
	78 to 109
	146 to 197
	

	8
	Declaration and payment of dividend
	110 to 115
	205 to 207
	

	9
	Accounts of companies
	116 to 122
	209 to 223
	

	10
	Audit and auditors
	123 to 131
	224 to 233B
	

	11
	Appointment and qualification of directors
	132 to 153
	252 to 284
	

	12
	Meeting of Board and its powers
	154 to 173
	285 to 308
	

	13
	Appointment and remuneration of managerial personnel
	174 to 178
	309 to 311
	

	14
	Inspection, Inquiry and Investigation
	179 to 200
	234 to 251
	

	15
	Compromise, Arrangements and Amalgamations
	201 to 211
	390 to 396A
	

	16
	Prevention of oppression and mismanagement
	212 to 217
	397 to 409
	

	17
	Registered Valuers
	218 to 223
	New provision
	

	18
	Removal of names of companies from the Register
	224 to 228
	560
	

	19
	Revival and rehabilitation of sick companies
	229 to 244
	424A to 424L
	

	20
	Winding up
	245 to 340
	425 to 559
	

	21
	Companies incorporated outside India
	341 to 355
	591 to 608
	

	22
	Government companies
	356 to 357
	617 to 620
	

	23
	Registration offices and fees
	358 to 365
	609 to 614A
	

	24
	Companies to furnish information and statistics
	366
	615
	

	25
	Nidhis
	367
	620A
	

	26
	NCLT and NCLAT
	368 to 395
	10FB to 10GF
	

	27
	Special Courts
	396 to 406
	New provision
	

	28
	Miscellaneous
	407 to 426
	621 to 658
	

	1.2 Recap of changes made vide Companies (Amendment) Act, 2002
Major changes were made by Companies (Amendment) Act, 2002 and Companies (Second Amendment) Act, 2002. These Acts were passed by Parliament in December, 2002. Provisions of Companies (Amendment) Act in respect of producer company have been brought into force w.e.f. 6-2-2003.
Provisions of Companies (Second Amendment) Act, which are in respect of NCLT, sick company, winding up etc. have not been brought into effect.
Now these stand merged with Companies Bill, 2008.
The highlights of changes made by the Amending Acts 2002 are as follows -
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	Formation of ‘Tribunal’ to be known as National Company Law Tribunal (NCLT).
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	Abolition of present Company Law Board (CLB). Matters pending with CLB will be transferred to NCLT. Orders already passed by CLB are valid and can be enforced through Court.
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	Powers of High Court relating to reduction of capital, amalgamation and reconstruction and winding up will be transferred to the ‘Tribunal’.
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	Powers of CLB (Company Law Board) relating to public deposits, complaints regarding refusal to transfer/transmit securities, rectification of register, ordering that inspection of company should be conducted, oppression and mismanagement etc. will be transferred to Tribunal.
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	Powers of Company Law Board (CLB) in respect of change of registered office from one State to another, compelling inspection of register/documents when refused by company, debenture trustees, register of charges, ordering general meetings, ordering that representation of a member or director/auditor under removal need not be circulated and composition of offenses will be transferred to Central Government.
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	Appeal against order of NCLT will be with National Company Law Appellate Tribunal. [NCLAT].
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	Appeal against order of NCLAT to Supreme Court only on question of law.
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	Jurisdiction of civil court barred where jurisdiction is available to NCLT. Of course, Constitutional Powers of High Court remain unaffected, as these powers cannot be curtailed by any legislation.
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	Levy of cess on all companies. The cess shall be not less than 0.005% but not more than 0.1% on the value of turnover or its annual gross receipts, whichever is higher. The provision is made under chapter of winding up. It seems to be placed at wrong place, as it should have been near provision relating to revival of sick companies [The 2008 Bill does not contain provision of compulsory cess].
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	The Cess will be transferred to ‘Rehabilitation and Revival Fund’ with sanction of Parliament. The fund will be utilized for making interim payments to workmen, protection of assets of sick company and revival and rehabilitation of sick company [The 2008 Bill does not contain provision of compulsory cess].
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	Powers in respect of rehabilitation of sick industrial companies to be undertaken by Tribunal and not by BIFR. However, the provision may not be made effective as SICA has not been repealed. Till SICA is repealed, NCLT may have jurisdiction in respect of ancillary undertakings only.
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	Government Sick Companies out of NCLT - No need to make reference to NCLT by sick Government companies.
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	Company itself has to submit scheme for its revival/rehabilitation, along with CA certificate giving reasons why it became sick, while making reference.
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	Definition of ‘sick company’ made very tight. Now, even erosion of 50% net worth or not paying creditors for three consecutive quarters is sufficient to make a company ‘sick industrial company’.
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	Protection to sick company against suits, recovery proceedings and winding up petitions as was available u/s 22 of SICA is not available under new provisions.
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	Time limit prescribed for various stages for decision in respect of revival and rehabilitation of sick industrial company. Hopefully, it will speed up the matters.
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	SICA provisions were overriding provisions. The provisions of SICA prevailed over all other laws, except FEMA and Urban Land Ceiling Act, as per section 32(1) of SICA. In absence of such overriding powers, even if scheme of revival is approved by Tribunal (NCLT), formalities and procedures as required under Companies Act and other laws will be required to be complied with.
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	Firm of professionals (like CA, CS or ICWA) or body corporate formed by professionals can be appointed as ‘Official Liquidator’. Their powers and duties considerably enhanced so that winding up process can be expedited [2008 Bill terms them as ‘Company Liquidator].
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	Power of compounding offenses will be with Central Government concurrently with Court.
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	Provision made for ‘Producer Company’ as an alternative to cooperative form of organization. The provision will be useful particularly in case of Multi State Cooperative Societies or large cooperative societies of producers of primary produce, handlooms, handicrafts and products resulting from them and ancillary activities. [This amendment has been made effective w.e.f. 6-2-2003]
	

	Most of these provisions have been merged in Companies Bill, 2008.
2. Summary of important changes proposed by Companies Bill, 2008
Some important changes proposed in 2008 Bill are as follows -
General
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	Concept of ‘one person company’ introduced. It has only one member [Clause 2(zzk) of Companies Bill, 2008]. Memorandum has to prescribe name of person who will be member in event of death or disability of the one member [Clause 3(1)of Companies Bill, 2008]. It will have name OPC Ltd, at the end of name.
	

	[image: image28]
	Small company means a private company having paid up capital and turnover lower than the limit as prescribed [Clause 2(1)(zzzg) of Companies Bill, 2008]
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	Provisions relating to minimum capital of private and public companies dispensed with.
	

	Elimination of some unnecessary formalities
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	Provisions relating to certificate of commencement of business dispensed with. Only declaration required by public company [Clause 10 of Companies Bill, 2008]
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	No provision relating to statutory meeting and statutory report
	

	Incorporation of company
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	Documents to be filed at the time of incorporation should contain name of first directors, their DIN, address etc, with their consent and particulars of interest [Clause 7(f) of Companies Bill, 2008] Provision of ‘printing’ of memorandum and articles dispensed with.
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	Change of registered office outside city by only special resolution. No permission required [Clause 11 of Companies Bill, 2008]. However, change outside State will require approval of Central Government [Clause 12(4) of Companies Bill, 2008]
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	Company can re-register itself with change in memorandum and articles [Clause 17 of Companies Bill, 2008]
	

	Share capital
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	Concept of shares with differential rights eliminated.
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	Provisions relating to register and index of members continue.
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	A suit may be filed or any action may be taken by any person, group of persons or association of persons who have been affected by misleading statement or inclusion or omission of any matter in prospectus or by fraudulently inducing persons to invest money [Clause 32 of Companies Bill, 2008] Thus, class action is now permissible.
	

	Public deposits and charges
· A company (other than NBFC, banking company etc.) can be accept deposits only from members. Acceptance of deposits from public is prohibited except by NBFC and baking company [Clause 66 of Companies Bill, 2008]
· If deposits accepted before the new Act are not repaid within one year, officer concerned will be personally liable [Clause 68 of Companies Bill, 2008]
· If company fails to register a charge, person in whose favour charge is created may apply to ROC for registration of charge [Clause 70 of Companies Bill, 2008]
Management and administration
· Register and index maintained by depository will be deemed to be register and index for purpose of Companies Act [Clause 78 of Companies Bill, 2008]
· Extract from Annual Return shall form part of report of Board of Directors [Clause 82(2) of Companies Bill, 2008]
· For purpose of holding AGM, what is relevant is ‘National Holiday’ and not holidays under Negotiable Instruments Act [Clause 85(2) of Companies Bill, 2008]
· If explanatory statement to general meeting does not disclose interest of director or manager or managerial personnel, he will be liable to compensate to company to the extent of benefit received by him [Clause 91(4) of Companies Bill, 2008]
· If meeting is adjourned, notice of three days is required either individually or by press advertisement [proviso to Clause 92(2) of Companies Bill, 2008]
· Voting by electronic mode at meeting will be permitted [Clause 97 of Companies Bill, 2008]
· Listed company to publish report of each AGM with ROC [Clause 109 of Companies Bill, 2008]
· Unpaid dividend can be claimed any time. The limit of seven years will not apply [Clause 112 of Companies Bill, 2008]
Accounts and Audit of accounts
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	There is no limit on number of subsidiaries but preparation of consolidated statement and presentation at AGM is required [Clause 117 of Companies Bill, 2008]
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	In addition to accounting standards, auditing standards will also be mandatory [Clauses 126(3)(e) and 126(9) of Companies Bill, 2008]
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	Auditor can render additional services as approved by Board or Audit Committee. However, auditor cannot render services like internal audit, investment advise, management services etc. [Clause 127 of Companies Bill, 2008]
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	Cost Auditor will be appointed by Board of Directors but remuneration to be fixed by members. Approval of Central Government is not required [Clause of 131(3) Companies Bill, 2008]
	

	Appointment and qualification of directors
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	At least one director should be a person ordinarily resident in India, i.e. for at least 182 days stay in India in a calendar year [Clause 132(2) of Companies Bill, 2008]
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	Listed company with paid up capital above prescribed limit to have at least one-third independent directors. In case of other companies, Central Government can prescribe minimum number of independent directors [Clause 132(3) of Companies Bill, 2008]
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	A director can be disqualified for non-attendance only if he remains absent for all meetings of Board for w period of twelve months without obtaining leave of Board [Clause 148(b) of Companies Bill, 2008]
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	Director can himself file details of his resignation to ROC [Clause 149(1) of Companies Bill, 2008] It is now made clear that company has no discretion in accepting resignation of director. It becomes effective when his resignation is received or date specified in his resignation letter, whichever is later [provision useful when there are disputes among directors].
	

	Meeting of Board and its powers
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	Provision made for Board meeting by video conferencing [Clause 154(2) of Companies Bill, 2008] . Board meeting to require seven days notice except for urgent business if at least one independent director is present.
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	Composition of audit committee, remuneration committee and stakeholders grievance committee has been specified in clause 158. The provisions are slightly different from earlier provisions.
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	Stakeholders grievance committee to be formed to resolve grievances of shareholder, debenture holders and other security holders, if they are more than 1,000 [Clause 158(12) of Companies Bill, 2008]
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	If there is arrangement between company and its directors in respect of acquisition of assets for consideration other than cash, prior approval in general meeting is required. In some cases, approval of holding company is also required [Clause 170 of Companies Bill, 2008]
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	Approval of general meeting required for disposal of undertaking only if investment in such undertaking is more than 20% of net worth of company.
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	Director or key managerial personnel shall not get involved in forward dealing in securities of the company [Clause 172 of Companies Bill, 2008] [He can do it through his spouse or relative. This seems to be loophole]
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	Director and key managerial personnel should not involve in insider trading on basis of non-public price sensitive information [Clause 173 of Companies Bill, 2008] 
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	Managing Director or Chief Executive Officer, Company Secretary and Chief Financial Officer will be ‘key managerial personnel’ [Clause 2(1)(zza) of Companies Bill, 2008]. Details of their appointment are to be entered in a register and return filed with ROC [Clause 151 of Companies Bill, 2008].
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	Companies having share capital above prescribed limits should have whole time key managerial personnel [Clause 178 of Companies Bill, 2008]
	

	Appointment and remuneration of managerial personnel
· Managing Director, wholetime director or Manager to be appointed with consent of all directors present in meeting for which due notice has been given with prescribed details [Clause 174(5) of Companies Bill, 2008]. His appointment is subject to approval in general meeting of members.
· Members are free to decide remuneration payable to Managerial Personnel. No statutory restrictions on remuneration to managerial personnel.
Registered Valuers
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	Provision of registered valuers made for valuation of property, stocks, shares, debentures, securities etc. [Clauses 218 to 223 of Companies Bill, 2008]
	

	Sick companies
Rehabilitation and Insolvency Fund to be created [clause 244 of Companies Bill, 2008]
Contribution to the fund is optional to company [2002 Amendment makes provision for Cess to be transferred to ‘Rehabilitation and Revival Fund’. The cess was compulsory].
A company under winding up can withdraw amount from fund (which it had deposited earlier) for making payment to workmen, protecting assets etc. [If only amount deposited is refundable, then why any company would deposit any amount with the fund?]
Winding up
	

	[image: image56]
	Provision of ‘Company Liquidator’ made who will be a professional person and not Government employee [Clause 250 of Companies Bill, 2008] However, provision of ‘Official Liquidator’ is also there [Clause 334 of Companies Bill, 2008]
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	Summary procedure for liquidation where book value of assets of company are less than Rs one crore [Clause 336 of Companies Bill, 2008]
	

	Other provisions
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	Indian company can merge with company incorporated abroad, subject to prescribed conditions [Clause 205 of Companies Bill, 2008]. Thus, cross border mergers are recognised.
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	In case of mergers of two small companies or merger of holding and subsidiary company, provision made for ‘deemed approval’ i.e. unless objection is raised by Official Liquidator, the scheme is deemed to be confirmed [clause 204 of Companies Bill, 2008].
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	Interim administrator can be appointed in case of sick company [Clause 231 of Companies Bill, 2008]
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	Foreign companies to comply with prescribed provisions only if not less than 50% of capital of the foreign company is held by Indian citizen or companies incorporated in India [Clause 341 of Companies Bill, 2008]
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	Special Courts to try offences under Companies Act [Clause 396 of Companies Bill, 2008]. The judge will be of grade of Sessions Judge or Additional Sessions Judge,
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	Concept of dormant company introduced. If it has no significant accounting transaction or is an inactive company, it can make application to ROC for obtaining status of a dormant company. Even such company has to file annual return.
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	Association of partnership consisting of more than 100 persons to be prohibited, against present limit of 20 [Clause 422 of Companies Bill, 2008]. This has no effect on number of partners in Limited Liability Partnership [LLP]
	

	[image: image65]
	Adjudication Officer for imposing penalties under provisions of the Act. Appeal lies with Regional Director [clause 413 of Companies Bill, 2008]
	

	3. Some major charges
Some of the major changes compared to Companies Act, 1956 (as amended by Amendment Act, 2002) vide Companies Bill, 2008 are summarised below.
3.1 Auditor cannot undertake certain services
Auditor can render additional services as approved by Board or Audit Committee. However, an auditor appointed to audit accounts of company shall not be allowed to undertake following services [Clause 127 of Companies Bill, 2008]
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	Accounting and book keeping service
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	Internal audit
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	Design and implementation of any financial information system
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	Actuarial services
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	Investment advisory services
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	Investment banking services
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	Rendering of outsourced financial services
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	Management services
	

	3.2 Independent director
Listed company with paid up capital above prescribed limit should have at least one-third independent directors. In case of other companies, Central Government can prescribe minimum number of independent directors [Clause 132(3) of Companies Bill, 2008]
Independent director will not be entitled to any remuneration except sitting fees and reimbursement of expenses. He will be entitled to profit related commission and stock options as approved by members [Clause 132(6) of Companies Bill, 2008]
Alternate director appointed to independent director should also be independent director [Clause 142(2) of Companies Bill, 2008]
Independent director has been defined in clause 132(5) of Companies Bill, 2008, as follows -
"Independent director", in relation to a company, means a non-executive director of the company, other than, a nominee director,—
(a) who, in the opinion of the Board, is a person of integrity and possesses relevant expertise and experience;
(b) who, neither himself nor any of his relatives—
(i) has or had any pecuniary relationship or transaction with the company; its holding, subsidiary or associate company, or its promoters, or directors amounting to ten per cent, or more of its gross turnover or total income during the . two immediately preceding financial years or during the current financial year,
(ii) holds or has held any senior management position, position of a key managerial personnel or is or had been employee of the company in any of the three financial years immediately preceding the financial year in which he is proposed to be appointed;
(iii) is or has been an employee or a partner, in any of the three financial years immediately preceding the financial year in which he is proposed to be appointed, of—
(A) a firm of auditors or company secretaries in practice or cost auditors of the company or its holding, subsidiary or associate company; or
(B)any legal or a consulting firm that has or had any transaction with the company, its holding, subsidiary or associate company amounting to ten per cent or more of the gross turnover of such firm;
(iv) holds together with his relatives two per cent, or more of the total voting power of the company; or
(v) is a Chief Executive or director, by whatever name called, of any non­profit organisation that receives twenty-five per cent or more of its income from the company, any of its promoters, directors or its holding, subsidiary or associate company or that holds two per cent, or more of the total voting power of the company; or
(c) who possesses such other qualifications as may be prescribed.
Explanation.—For the purposes of this section, "nominee director" means a director nominated by any institution in pursuance of the provisions of any law for the time being in force, or of any agreement, or appointed by any Government, to represent its shareholding.
3.3 Duties of Director
Duties of director have been codified for the first time, as follows [Clause 147(2) of Companies Bill, 2008] [Even otherwise, it was held that a director is in position of trustee to the company]. The duties of directors are as follows -
(/) Subject to the provisions of this Act, a director of a company shall act in accordance with the company's articles.
{2) A director of a company shall act in good faith in order to promote the objects of the company for the benefit of its members as a whole, and in the best interest of the company.
(3) A director of a company shall exercise his duties with due and reasonable care, skill and diligence.
(4) A director of a company shall not involve in a situation in which he may have a direct or indirect interest that conflicts, or possibly may conflict, with die interest of the company.
(5) A director of a company shall not achieve or attempt to achieve any undue gain or advantage either to himself or to his relatives, partners, or associates.
(6) A director of a company shall not assign his office and any assignment so made shall be void.
Any director who contravenes the provisions of this section shall be punishable with fine which shall not be less man one lakh rupees but which may extend to five lakh rupees: [Clause 147(7) of Companies Bill, 2008] If he is found guilty of making any undue gain either to himself or to his relatives, partners or associates he shall also be liable to pay an amount equal to that gain to the company [[proviso to Clause 147(7) of Companies Bill, 2008]
3.4 Key Managerial Personnel
Managing Director or Manager or Chief Executive Officer, Company Secretary and Chief Financial Officer will be ‘key managerial personnel’ [Clause 2(1)(zza) of Companies Bill, 2008]. Details of their appointment are to be entered in a register and return filed with ROC [Clause 151 of Companies Bill, 2008]. Companies having share capital above prescribed limits should have whole time key managerial personnel [Clause 178 of Companies Bill, 2008]
If there is any vacancy in any of these posts, it should be filled in 6 months. It is not clear whether one individual can occupy two or three of these positions.
No qualifications have been prescribed for post of ‘key managerial personnel’, except in case of company secretary.
	


