Invitation and Acceptance of Public Deposits

Laws & Rules applicable :-

A. Section 58A of the Companies Act 1956

B. Section 58AA of the Companies Act 1956

            C   Companies (Acceptance of Deposits) Rules, 1975

Who can accept Public Deposits :-

A public limited company can accept public deposits. But a private co. cannot because of the restriction imposed by the Companies Act (Sec 3(1)(iii)(d)).
Eligibility :-

   No company with a net owned fund of less than rupees one crore shall invite public  deposits;”

“Net Owned Fund” has the same meaning as assigned to it in the Reserve Bank of India    Act, 1934 :-

“Net Owned fund means –

a) The aggregate of the paid up equity capital and free reserves as disclosed in the latest balance sheet of the company after deducting therefrom – 

i) accumulated balance of loss,

ii) deferred revenue expenditure, and 

iii) other intangible assets, and

b) Further reduced by the amounts representing –

1) Investment of such company in shares of – 

i) its subsidiaries,

ii) companies in the same group,

iii) all other NBFCs, and

2) the book value of debentures, bonds, outstanding loans and advances (including hire purchase and lease finance) made to, and deposits with –

i) subsidiaries of such companies, and

ii) companies in the same group,


to the extent such amount exceeds 10 per cent of (a) above 

Amount that can be raised :-

 No company, other than a Government company, shall accept :


(i)

(a) any deposit against an unsecured debenture or 

(b) any deposit from a shareholder or

(c) any deposit guaranteed by any person who, at the time of giving such guarantee is a director of the company

if the amount of such deposit exceeds ten per cent of the aggregate of the paid-up share capital and free reserves of the company :

(ii) any other deposit, if the amount of such deposit together with the amount of such other deposit other than any of the deposits referred to in clause (i), outstanding on the date of acceptance or renewal exceeds twenty-five per cent of the aggregate of the paid-up share capital and free reserves of the company.

Explanation :- For the purpose of this rule in arriving at the aggregate of the paid-up share capital and free reserves of a company, there shall be deducted from the aggregate of the paid-up share capital and free reserves as appearing in the latest audited balance-sheet of the company, the amount of accumulated balance of loss, balance of deferred revenue expenditure and other intangible assets, if any, as disclosed in the said balance-sheet ;

"free reserves" includes the balance in the share premium account, capital and debenture redemption reserves and any other reserves shown or published in the balance-sheet of the company and created by appropriation out of the profits of the company, but does not include the balance in any reserve created ;

(i) for repayment of any future liability or for depreciation in assets or for bad debts 

(ii) by the revaluation of any assets of the company.

Rate of Interest :-

No company shall invite or accept or renew any deposits in any form, on a rate of interest exceeding * 12.5 per cent per annum at rests which shall not be shorter than monthly rests ;

Period of Deposits :-

No company shall accept or renew any deposit which is repayable on demand or on notice or after a period of less than six months or more than thirty six months from the date of acceptance or renewal of such deposit:

(Company shall accept deposit for more than 6 months but less than 36 months.)

Provided that a company may for the purpose of meeting any of its short term requirements for funds, accept or renew, such deposits as are referred to in Clause (i) of sub-rule (2) for repayment earlier than six months from the date of deposit or renewal, as the case may be, subject to the condition that such deposit-

(i)  shall not exceed ten per cent of the aggregate of the paid-up share capital and free reserves of the company, and

(ii) are repayable not earlier than three months from the date of such deposit or renewal thereof, as the case may be

 Clause (i) of sub-rule (2)

(2) No company, other than a Government company, shall accept :


(i)

 (a)        any deposit against an unsecured debenture or 

             (b)        any deposit from a shareholder or

(c)    any deposit guaranteed by any person who, at the time of giving such  guarantee is a director of the company

if the amount of such deposit exceeds ten per cent of the aggregate of the paid-up share capital and free reserves of the company :

Brokerage :-

No company shall pay brokerage to any broker at a rate, exceeding one per cent of the deposits for a period up to one year, one and half per cent of the deposits for a period of more than one year but up to two years, and two percent of the deposits for a period exceeding two years collected by or through such broker, and such payment shall be on one time basis.

What is Deposit :-

"deposit" means any deposit of money with, and includes any amount borrowed by, a company, but does not include-

(i) any amount received from the Central Government or a State Government

(ii) any amount received as a loan from any banking company or from the State Bank of India or any of its subsidiary banks or from a banking institution

(iii) any amount received as a loan from the IFCI, IDBI, UTI, SFC, LIC etc.

(iv) any amount received by a Company from any other Company.

(v) any amount received from an employee of the company by way of security deposit ;

(vi) any amount received by way of security or as an advance from any purchasing agent, selling agent, or other agents in the course of or for the purposes of the business

(vii) any amount received by way of subscriptions to any shares, stock, bonds or debentures 

(viii) any amount received in trust or any amount in transit ;

(ix) any amount received by a private company from a person who, at the time of the receipt of the amount, was a director, relative of director or member: Provided that the director or member, as the case may be, from whom money is received, furnishes to the company at the time of giving the money, a declaration in writing to the effect that the amount is not being given out of borrowed funds;


The exemptions will not apply to HUF, Trusts and firms in which directors are interested.

(x) any amount raised by the issue of bonds or debentures secured by the mortgage of any immovable property

(xi) any amount brought in by the promoters by way of unsecured loans in pursuance of stipulations of financial institutions subject to the fulfillment of the following conditions, namely:-

(a) the loans are brought in pursuance of the stipulation imposed by the financial institutions in fulfillment of the obligation of the promoters to contribute such finance

(b) the loans are provided by the promoters themselves and/or by their relatives, and not from their friends and business associates ; and

(c) the exemption under this sub-clause shall be available only till the loans of financial institutions are repaid and not thereafter.

Exemption of Promoters’ deposits – 

Department’s view – There cannot be a blanket exemption of promoters’ contribution in the shape of unsecured loans to the company in the fulfillment of the margin money requirements stipulated by financial institutions from the definitions of deposits. The Govt. can however consider such exemptions in individual cases on merits.

Conditions to be complied :-

(1) The Company has to issue an advertisement in newspapers stating the facts required to be stated in the Rules

An advertisement issued in accordance with this rule shall be valid until the expiry of six months from the date of closure of the financial year.

(2) No advertisement shall be issued by a company unless on or before the date of its issue, there has been delivered to the Registrar for registration a copy thereof signed by a majority of the Directors 

Where a company intends to accept deposits without inviting such deposit, shall, before accepting deposits deliver to the Registrar for registration a statement in lieu of advertisement containing all the particulars and signed.

(3) Every company shall before the 30th day of April of each year deposit or invest, as the case may be, a sum which shall not be less than 15 per cent of the amount of its deposits maturing during the year ending on the 31st day of March next following in any one or more of the following methods, namely :

(a) in a current or other deposit account with any scheduled bank, free from charge or lien ;

(b) in unencumbered securities of the Central Government or of any State Government ;

(c)  in unencumbered securities mentioned in the Indian Trusts Act, 1882 

(d) in unencumbered bonds issued by the Housing Development Finance Corporation Limited, Bombay, 

(4) The amount deposited or invested, as the case may be, under sub-rule (1), shall not be utilised for any purpose other than for the repayment of deposits maturing during the year referred to in that sub-rule, provided that the amount remaining deposited or invested, as the case may be, shall not at any time fall below ten per cent of the amount of deposits maturing until the 31st day of March of that year."

Form of Application for deposits.-

(1) An application is made by the intending depositor for the acceptance of such deposit and such application contains a declaration by such person to the effect that the amount is not being deposited out of the funds acquired by him by borrowing or accepting deposits from any other person.

(2) The application shall be made in the form supplied by the company and such form shall be accompanied by a statement by the company containing all the particulars 

Furnishing of receipts to depositors.:-.

The company has to issue receipt to the depositor within eight weeks from the date of receipt of money or realization of cheque

Registers of deposits.-

A register of Deposits should be maintained at the Registered Office for a period of eight years.

General provisions regarding repayment of deposits.-

(1) Where a company makes repayment of a deposit after the expiry of a period of six months from the date of such deposit but before the expiry of the period for which such deposit was accepted by the company, the rate of interest payable by the company on such deposit shall be reduced by one per cent. from the rate which the company would have paid had the deposit been accepted for the period for which such deposit had run :

(2) Where depositors so desire, deposits may be accepted in joint names exceeding three, with or without any of the clauses, namely, "Either or Survivor", "Number one or Survivor", "Anyone or Survivor "

Penal rate of interest.- 

A penal rate of interest of eighteen per cent. shall be paid for the overdue period in case of public deposits matured and claimed but remaining unpaid. In case of deposit made by a small depositor, the penal rate of interest shall be twenty per cent. compoundable on an annual basis.

Return of deposits to be filed with the Registrar.-

Every company shall on or before the 30th day of June, of every year, file with the Registrar, a return furnishing the information as on the 31st day of March of that year duly certified by the Auditor of the Company.

A copy of the return shall also be simultaneously furnished to the Reserve Bank of India.

Section 58A of the Companies Act 1956

Deposits not to be invited without issuing an advertisement – 

Section 58AA of the Companies Act 1956 – Small Depositors (Deposit Upto Rs. 20,000/-)

