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TO APPOINT ONE OF YOUR DIRECTORS TO BE A MANAGING DIRECTOR.

 
 

1. 1.                 Convene a Board Meeting after giving notice to all the directors of the company as per section 286 and approval the draft agreement or the terms and conditions on which the managing director is proposed to be appointed and appoint the managing director and fix up the date, time, place and agenda of the General Meeting to pass a Special Resolution for the appointment.

 

2. 2.                 Comply with the provisions of section 297 and 299 regarding disclosure of interest of directors etc. and in the case of public companies and their subsidiaries and holding companies those of section 300 also regarding abstaining from discussion and voting etc.

 

3. 3.                 In the case of public companies and their subsidiaries, where the proposed managing director is already a managing director in another company, a Board resolution will be necessary, of which prior notice should have been given and all the directors present at the meeting should have  consented to the resolution.

 

4. 4.                 Issue notices of the general meeting at least twenty one days before the date of the meeting along with the relevant explanatory statement and hold the General Meeting and appoint the managing director by passing on Ordinary Resolution.  In the case of a public company, or its subsidiary, the appointment in the Board Meeting and the General Meeting will be effective only on approval of the Central Government if the appointment is not made in accordance with the conditions specified in Parts I, II and III of Schedule XIII to the Companies Act, 1956.

 

5. 5.                 Where application is to be made to the Central Government as aforesaid:

 

a) a)    Give general notice to all the members indicating the nature of the application to be made to the Central Government.  Publish the notice at least once in the regional language in a newspaper of the principal language of the district in which the registered office of the company is situated and circulating in that district and at least once in English in an English newspaper circulating in that district.

 

b) b)    Forward three copies of the general notice published in the newspaper to the Stock Exchange if the shares of your company are listed on a recognized Stock Exchange.

 

c) c)     Forward to the Stock Exchange with which the shares of your company are listed, a copy of the proceedings of the General Meeting and three copies of the notice of the General Meeting.

 

d) d)    Make the application in Form No.25A within ninety days from the date of appointment and enclose the following:--

 

i) i)      A certified true copy of the existing and proposed agreement in this regard, if any;

 

ii) A certified true copy of the Board as well as the General Meeting resolution;

 

iii) A certified true copy of the audited balance sheet and the profit and loss account for the last two years;

 

iv) Where the company has not yet commenced any business or whose accounts have not been audited:--

 

a) a)    a certified true copy of the Prospectus, if issued;

 

b) b)    particulars of capital proposed; 

 

c) c)     amount of long term loans and sources of such loans;

 

d) d)    expected date of  commencement of production/business;

 

e) e)     estimated turnover and profit for the next 3 years;

 

f) f)      details of industrial licence, if any;

 

g) g)    extent of foreign collaboration, if any.

 

        v) A certified true copy of the Memorandum and Articles of Association revised up to date marking the relevant article or the authority under which the appointment is made;

 


vi) Certified true copies of the notices published in the newspaper(s) certified by the company to have been duly published.

 


Vii) A treasury challan or demand draft evidencing payment of requisite fee prescribed under the Companies (Fees on Applications) Rules, 1968.

 

6. 6.                 If the application fee is paid by way of treasury challan, then pay the requisite fee of minimum Rs.50/- and maximum Rs.500/-, as the case may be, in cash and as prescribed by the Companies (Fees on Applications) Rules, 1968 by way of treasury challan prepared in triplicate and paid into any of the specified branches of the Punjab National Bank for credit under the head of account. “Major Head 104—Other General Economic Services—Regulation of Joint Stock Companies—Fees realized by the Central Government on application made to it under the Companies Act, 1956”.  Two copies of the treasury challan will be given back to the depositor and original copy  should be filed along with the documents mentioned in item 5(d).

 

7. 7.                 If the application fee is paid by way of demand draft, then draw the demand draft in favour of the Pay and Accounts Officer, Department of Company Affairs, New Delhi and payable at any bank located in New Delhi, and the said demand draft should be filed along with the documents mentioned in item 5(d).

 

8. 8.                 Send a copy of the application along with all the documents to the concerned Registrar of Companies.

 

9. 9.                 Send an abstract of the terms of the contract to all the members within twenty one days from the date of entering into the contract and a memorandum clearly specifying the interest or concern of any other director in the contract, if any.

 

10. 10.            Forward promptly to the Stock Exchange with which the shares of your company are listed, three copies of the above abstract and memorandum. 

 

11. 11.            File a certified true copy of the resolution of the Board or agreement executed and the Ordinary Resolution appointing the managing director with the concerned Registrar of Companies in Form No.23 within thirty days of the passing or making thereof, after paying the requisite fee as prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted up to Rs.50/-

 

12. 12.            See that the managing director files a consent in writing with the company to act as a director after appointment if he was not a director before his appointment.

 

13. 13.            File Form No.29 with the concerned Registrar of companies within thirty days of his appointment after paying the requisite fee as prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted up to Rs.50/-.  This will be done if such a person is not a director before his appointment.

 

14. 14.            File Form No.32 in duplicate with concerned Registrar of companies within thirty days of the appointment, after paying the requisite fee as prescribed under Schedule X to the companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted up to Rs.50/-

 

15. 15.            See that the managing director notifies about his appointment to other companies in which he is a director, managing director, manager or secretary within twenty days.

 

16. 16.            Make necessary entries in the Register of Directors’ Particulars etc.

 

17. 17.            Take note of the provisions of sections 197A, 267, 316 and 317 regarding disqualifications, disabilities etc. of a person to be appointed as managing director. 

 

18. 18.            Where application to the Central Government is not required to be made, then file within ninety days from the date of appointment in the General Meeting a return in form No.25C with the concerned Registrar of Companies after paying the requisite fee as prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan, along with a certificate either from the auditor or secretary of the company or a secretary in the whole time practice stating that the requirement of Schedule XIII have been complied with.  Postal order is accepted up to Rs.50/-/ 

 

19. 19.            If your company is either a public company or a private company which is a subsidiary of a public company and also if your company’s paid up share capital is rupees five crores or more then appointment of either a managing director or a whole time director or a manager is a must.  

TO APPOINT A MANAGING DIRECTOR WHO IS ALREADY A MANAGING  DIRECTOR OR MANAGER IN ANOTHER COMPANY.

 
1. 1.                 verify whether our company is a public company or its subsidiary, Deemed publish companies are also subjected to the restrictions.

 

2. 2.                 Convene a Board Meeting after giving notice to all the directors of the company as per section 286 and approve the appointment or employment of the company’s  managing director who is a managing director or manager of another company, whether public or private, in the Board Meeting with the consent of all the directors of the company present at that Meeting and pass a resolution.

 

3. 3.                 Before holding the Board Meeting as aforesaid, give specific notice of the Board Meeting to all the directors of the company then in India along with resolution to be moved thereat regarding the above appointment.

 

4. 4.                 Verify whether there is an order of the Central Government permitting an person to be appointed as a managing director of more than two companies for the purpose of proper working of these companies as a single unit under a common managing director.  In such a case, no Board approval is necessary.  Also verify if the Central Government has imposed a restriction on the Managing Director not to be appointed as a Managing Director of an other Company, under section 637A of the Act.

 

5. 5.                 If there is no such order and you want to obtain an order from the Central Government to permit appointment of a managing director in more than two companies, then do the following:--

 

i) i)                   Prepare a representation stating the facts and reasons on the basis of which you are asking for the order;

 

ii) ii)                 Attach the following documents along with it:--

 

a) a)     A certified true cop of the latest audited balance sheet of each of the companies;

b) b)    A certified true copy of the Memorandum and Articles of Association of each of the companies;

 

c) c)     Certified true copies of the Board’s resolution of each of the companies;

 

d) d)    A detailed bio-data of the managing director to be appointed as such.

 

e) e)     Treasury challan or demand draft evidencing payment of requisite fee as per the Companies (Fees on Application) Rules, 1968.

 

6. 6.                 If the application fee is paid by way of treasury challan, then pa the requisite fee of minimum Rs.50 and maximum Rs.500, as the case may be in cash and as prescribed by the Companies (Fees on Application) Rules, 1968, by way of treasury challan prepared in triplicate and paid into any of the specified branches of the Punjab National Bank for credit under the head of account, “Major Head 104—Other General Economic Services—Regulation of Joint Stock Companies—Fees realized by the Central Government on application made to it under the Companies Act, 1956”.  Two copies of the treasury challan will be given back to the depositor and the original copy should be filed along with documents mentioned in item 5(ii).

 

7. If the application fee is paid by way of the demand draft, then draw the demand draft in favour of the Pa and Accounts Officer, Department of company Affairs, New Delhi, and payable at an bank located in New Delhi, and the said demand draft should be filed along with the documents mentioned in item 5(ii)

IVb4

 

TO APPOINT ONE OF YOUR DIRECTORS TO BE A WHOLE TIME DIRECTOR.

 

 

1. 1.                 See that the Articles of Association of the company provide for the office of the whole time director and if not, then such provision has to be made by passing a resolution of the General Meeting.
 

2. 2.                 Calla Board Meeting after giving notice to all the directors of the company as per section 286 and consider the terms and conditions on which the whole time director is to be appointed.  In the same Board Meeting also fix up the date, time, place and agenda for calling a general Meeting.  In the case of a public company or its subsidiary, the appointment has to be in the General Meeting and approval of the Central Government will be necessary unless such appointment is made in accordance with the conditions specified in Parts I, II and III of Schedule XIII to the Companies Act, 1956.

 

3. 3.                 Issue notices at least twenty one das before the date of the meeting with suitable Explanatory Statement and hold the General Meeting, and pass the Ordinary Resolution.

 

4. 4.                 Forward three copies of the notice and a cop of the proceedings of the General Meeting to the Stock Exchange with which the shares of our company are listed.

 

5. 5.                 Where an application is to be made to the Central Government, as aforesaid, adopt the same procedure as described under item 5 of Topic 62.

 

6. 6.                 If your company is a Government company, then Government approval is not required for his appointment.

 

7. 7.                 If any executive of the company is elected to the Board as a director, then he also becomes a deemed whole time director b the Explanation given in section 269 and thus he will also be appointed in the manner mentioned above provided he is in the whole time employment of the company as a director and he continues to be in the whole time employment as a director and not as an executive.

 

8. 8.                 If the application fee is paid by way of treasury challan, then pay the requisite of minimum Rs.50/- and maximum Rs.500/-, as the case ma be in cash, and as prescribed b the companies (Fees of Applications) Rules, 1968, by way of  treasury challan prepared in triplicate and paid into an of the specified branches of the Punjab National Bank for credit under the head of account, “Major Head 104—Other General Economic Services—Regulation of Joint Stock companies—Fees realized b the Central Government on application made to it under the companies Act, 1956”.  Two copies of the treasury challan will be given back to the depositor and the original copy should be filed with documents enclosed to the application to the Central Government.

 

9. 9.                 If the application fee is paid by way of demand draft, then draw the demand draft in favour of the Pa and Accounts Officer, Department of company Affairs, New Delhi and payable at any bank located in New Delhi, and the said demand draft should be filed with the documents enclosed to the application to the Central Government.

 

10. 10.             Send a cop of the application along with all the documents to the concerned Registrar of companies.

 

11. 11.             Send an abstract of the terms of the contract to all the members within twenty one days from the date of entering into the contract and a memorandum clearly specifying the interest or concern of an other director in the contract, if any.

 

12. 12.             Forward promptly to the Stock Exchange with which the shares of your company are listed, three copies of the above abstract and memorandum.

 

13. 13.             File a certified true copy of the resolution of the Board or agreement executed and the Ordinary Resolution appointing the whole time director with the concerned Registrar of Companies Form No.23 within thirty days of the passing or making thereof, after paying the requisite fee as  prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted up to Rs.50/-.

 

14. 14.             See that the whole time director files a consent in writing with the company to act as a director after appointment if he was not a director before his appointment.

 

15. 15.             File form No.29 with the concerned Registrar of Companies within thirty days of his appointment, after paying the requisite fee as prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted up to Rs.50/-.

 

16. 16.             File Form No.32 in duplicate with the concerned Registrar of companies within thirty days of the appointment, after paying the requisite fee as prescribed under Schedule X to the companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted up to Rs.50/-.

 

17. 17.             See that the whole time director notifies about his appointment to other companies in which he is a director, managing director, manager or secretary within twenty days.

 

18. 18.             Make necessary entries in the Register of Directors’ Particulars etc.

 

19. 19.             If your company is either a public company or a private company which is a subsidiary of a public company and also if your company’s paid up share capital is rupees five crores or more, then appointment of either a managing director or a whole time director or a manager is a must.

IVb5

 

 

TO REMOVE A MANAGING WHOLE TIME DIRECTOR BEFORE THE EXPIRY OF HIS TERM OF OFFICE.

 

 

Please Note

 

 


Appointment of the Managing or Whole time Director is a contract between him and the company.  Removal in breach of contract will entail payment of compensation under section 318.  Nevertheless, only the appointing authority can remove him.  Thus he can be removed by the Board or the General Meeting depending on whether the Board or the General Meeting.

 

1. 1.                 As there is no specific provision for the removal of the managing or the whole time director, provisions, if any, made in the Articles of Association should be followed failing which section 284 relating to removal of director shall apply whereupon they will cease to hold such office as soon as they cease to be directors on the Board.

 

2. 2.                 See that a special notice regarding such removal is furnished to the company before fourteen days of the date of the general Meeting, exclusive of the day it is posted and the day of the meeting.

 

3. 3.                 As soon as the special notice is received, send a copy of the notice to the managing or the whole time director concerned.

 

4. 4.                 Give notice to the members regarding the special notice received by the company to remove a managing or the whole time director within seven days of the date of the General Meeting either by advertisement or by any mode allowed by the Articles of Association of the company.

 

5. 5.                 Send a copy of the representations, if any, made by the aggrieved managing or the whole time director to every member of the company to whom notice of the General Meeting has been sent.  If it cannot be so sent, then see that the representations are read out at the meeting.

 

6. 6.                 Do not send a copy of the representations to the members or allow it to be read in the meeting if you get a Court’s order restricting such action, on the application either of your company or any person who claims to be aggrieved.

 

7. 7.                 Convene a Board Meeting after giving notice to all the directors of the company as per section 286 to fix the date, time, place and agenda of the General Meeting to remove the managing or the whole time director by passing an Ordinary Resolution.

 

8. 8.                 Issue notice at least twenty one days before the date of the general meeting along with the relevant explanatory statement and hold the General Meeting and pass an ordinary resolution removing the managing or the whole time director.

 

9. 9.                 Promptly forward to the Stock Exchange with which the shares of your company are listed, there copies of the notice and a copy of the proceedings of the General Meeting.

 

10. 10.            File Form No.32 in duplicate with the concerned Registrar of Companies within thirty days of the passing of the Ordinary Resolution removing the managing or the whole time director, after paying the requisite fee as prescribed under Schedule X to the companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted up to Rs.50/-

