COMPILED BY: MR. JATIN PATEL     

 

TO APPOINT A MANAGER

 

 

1. 1.                 Convene a Board Meeting after giving notice to all the directors of the company as per section 286 and approve the draft agreement or the terms and conditions on which the manager is proposed to be appointed and appoint the manager and fix up the date, time, place and agenda of the General Meeting for the appointment, after issuing notice at least twenty one days before the date of the meeting along with the relevant explanatory statement.

 

2. 2.                 Comply with the provisions of sections 297 and 299 regarding disclosure of interest of directors etc. and in case of public companies and their subsidiaries and holding companies those of section 300 also regarding abstaining from discussion and voting etc.

 

3. 3.                 In the case of public companies and their subsidiaries, where the proposed manager is already a manager or managing director in another company, a Board resolution will be necessary, of which prior notice should have been given and all the directors present at the meeting should have consented to the resolution.

 

4. 4.                 Hold the General Meeting and appoint the manager by passing an Ordinary Resolution.  In the case of a public company, or its subsidiary, the appointment in the Board Meeting and the General Meeting will be effective only on approval of the Central government if the appointment is not made in accordance with the conditions specified in Parts I, II and III of Schedule XIII to the companies Act, 1956.

 

5. 5.                 Where application is to be made to the Central Government as aforesaid:--

 

a) a)    Give general notice to all the members indicating the nature of the application to be made to the Central Government.  Publish the notice at least once in a newspaper of the principal language of the district in which the registered office of the company is situated and circulating in that district and at least once in English in an English newspaper circulating in that district.

 

b) b)    Forward three copies of the general notice published in the newspaper to the Stock Exchange with which the shares of your company are listed.

 

c) c)     Forward to the Stock Exchange with which the shares of your company are listed a copy of the proceedings of the General Meeting and three copies of the notice of the General Meeting.

 

d) d)    Make the application in Form No.25A within ninety days from the date of appointment and enclose the following:--

 

i.                                                              i.       A certified true copy of the existing and proposed agreement in this regard, if any;

 

ii) A certified true copy of the Board as well as the General Meeting resolution;

 

iii) A certified true copy of the audited balance sheet and the profit and loss account for the last two years;

 

iv) Where the company has not yet commenced any business or whose accounts have not been audited:--

 

a) a)    a certified true copy of the Prospectus, if issued;

 

b) b)    particulars of capital proposed;

 

c) c)     amount of long term loans and sources of such loans;

 

d) d)    expected date of commencement of production/business;

 

e) e)     estimated turnover and profit for the next three years;

 

f) f)      details of industrial licence, if any;

 

g) g)    extent of foreign collaborlation, if any;

 

v) A certified true copy of the Memorandum and Articles of Association revisked up to date marking the relevant article or the authority under which the appointment is made;

 

vi) Certified true copies of the notices published in the newspaper(s) certified by the company to have been duly published;

 

vii) A treasury challan or demand draft evidencing payment of requisite showing necessary fee prescribed under the companies (Fees on Application) Rules, 1968.

 

 

6. 6.                 If the application fee is paid by way of treasury challan, then pa the requisite fee of minimum Rs.50/- and maximum Rs.500/-, as the case may be, in cash and as prescribed by the Companies (Fees on Applications) Rules, 1968, by way of treasury challan prepared in triplicate and paid into any of the specified branches of the Punjab National Bank for credit under the head of account, “Major Head 104—Other General Economic Services—Regulation of Joint Stock companies—Fees realized b the Central Government on application made to it under the Companies Act, 1956.  Two copies of the treasury challan will be given back to the depositor by the said branch of the bank and the original copy should be attached to the application mentioned in item 5(d).

 

7. 7.                 If the application fee is paid by way of demand draft, then draw the demand draft in favour of the Pay and Accounts Officer, Department of company Affairs, New Delhi, and payable at any bank located in New Delhi, and the said demand draft should be attached to the application mentioned in item 5(d).

 

8. 8.                 If any director of the company is in any way, whether directly or indirectly concerned or interested in the appointment of the manager, then send an abstract of the terms of the contract to all the members within twenty one days from the date of entering into the contract and a memorandum clearly specifying the interest or concern of any other director in the contract, if any.

 

9. 9.                 Forward promptly to the Stock Exchange with which the shares of your company are listed, three copies of the above abstract and memorandum.

 

10. 10.            See that the manager files a consent in writing with the company to act as a director after appointment if he was not a director before his appointment.

 

11. 11.            File Form No.29 with the concerned Registrar of Companies within thirty days of his appointment after paying the requisite fee as prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted upto Rs.50/-.  This will be done if such a person is not a director before his appointment.

 

12. 12.            See that the manager notifies about his appointment to other companies in which he is a director, managing director, manager or secretary within twenty days.

 

13. 13.            See that the manager notifies about his appointment to other companies in which he is a director, managing director, manager or secretary within twenty days.

 

14. 14.            Make necessary entries in the Register of Directors’ Particulars etc.

 

15. 15.            Take note of the provisions of sections 197A, 317, 384, 385, 386 and 388 regarding disqualifications, disabilities, etc. of a person to be appointed as a manager.

 

16. 16.            Where application to the Central Government is not required to be made, then file within ninety days from the date of appointment in the General Meeting a return in Form No.25C with the concerned Registrar of Companies after paying the requisite fee as prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan, along with a certificate either from the auditor or secretary of the company or a secretary in the whole time practice stating that the requirement of Schedule XIII have been complied with.  Postal order is accepted upto Rs.50/-.

 

17. 17.            If your company is either a public company or a private company which is a subsidiary of a public company and also if your company’s paid up share capital is rupees five crores or more, then appointment of either a managing director or whole time director or a  manager is a must.

IVc2

 

 

TO APPOINT A COMPANY SECRETARY

 

 

1. 1.                 Only persons who are Company Secretaries within the meaning of section 2(1)© of the Companies Secretaries Act, 1980, and individuals possessing the prescribed qualifications can be appointed as secretary of a company.

 

2. 2.                 In the case of companies having paid up share capital of not less than rupees fifty lakhs, it is obligatory to appoint a whole time secretary.  However, when there are more than two directors on the Board, then one of them if otherwise qualified within the meaning of companies (Secretary’s Qualifications) Rules, 1988, may act as secretary and not otherwise.

 

3. 3.                 The qualifications prescribed for appointment as secretary by the Companies (Secretary’s Qualifications) Rules, 1988 are:--

 

a) a)    In the case of companies having a paid up share capital of Rs.50 lakhs or more:--

 

i) i)      Membership of the Institute of Company Secretaries of India;

 

b) b)    In the case of any other company:--

 

i) i)      membership of the Institute of Company Secretaries of India constituted under the Company Secretaries Act, 1980 (56 of 1980).

 

ii) pass in the Intermediate examination conducted either by the Institute of company Secretaries of India constituted under the Company Secretaries Act, 1980, (No.56 of 1980) or by the earlier Institute of company Secretaries of India incorporated on 4th October, 1968 under the Companies Act, 1956(1 of 1956) and licensed under section 25 of that Act;

 

iii) post graduate degree in commerce or corporate secretary ship granted by any University in India.

 

iv) degree in law granted by any university;

 

v) membership of the Institute of Chartered Accountants of India constituted under the Chartered Accountants act, 1949 (38 of 1949).

 

vi) membership of the Institute of Cost and Works Accountants of India constituted under the Cost and Works Accountants Act, 1959 (23 of 1959).  

 

vii) Post graduate degree or diploma in management sciences, granted by any University, or the Institutes of Management, Ahmedabad, Calcutta, Bangalore or Lucknow;

 

viii) post diploma in company secretaryship granted by the Institute of Commercial Practice under Delhi Administration or Diploma in Corporate Laws and Management granted by the Indian Law Institute, New Delhi.

 

ix) post graduate diploma in company law and secretarial practice granted by the University of Udaipur; or

 

x) membership of the Association of Secretaries and Managers, Calcutta, registered under the West Bengal Registration of Societies Act, 1961 (XXVI of 1961).

 

 

4. 4.                 In the case of a company having a Company Secretary with any of the qualifications mentioned in item 3(b) above it is necessary to appoint a Company Secretary with qualifications mentioned in item 3(a) above within one year of the increase in paid up share capital to Rs. Fifty lakhs and above.

 

5. 5.                 Irrespective of the size of paid up capital, and existing company secretary notwithstanding his qualifications, who had continued to enjoy protection upto 30.10.1980, under the companies (Secretary’s Qualifications) Rules, 1975, shall continue to enjoy such protection.

 

6. 6.                 Convene a Board Meeting after giving notice to all the directors of the company as per section 286 and pass a resolution appointing the secretary and approving the terms and conditions of his appointment.  Disclose the interests of directors in accordance with the provisions of sections 297 and 299.  In the case of a public company or its subsidiary or holding company, no director who is interested or concerned in an way, whether directly or indirectly, in the contract of appointment should take part in discussion or voting, nor his presence should be counted for quorum for the said purpose.

 

7. 7.                 File form No.32 in duplicate with the concerned Registrar of companies within thirty days of the appointment after paying the requisite fee prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted upto Rs.50/-.

 

8. 8.                 The person appointed has to notify about his appointment to other  companies in which he is a director, managing director, manager or secretary within twenty days of his appointment.

 

9. 9.                 Make necessary entries in the Register of Particulars of Directors etc.

 

10. 10.            If the case falls within the purview of section 314, complete the formalities as mentioned in topic 58.  

IVc3

 TO REMOVE THE COMPANY SECRETARY
 

1. 1.                 Convene a Board Meeting after giving notice to all the directors of the company as per section 286 and take the decision of removing the existing secretary only if the secretary is not named in the Articles of Association for, in that case, the Articles will have to be altered accordingly vide topic 24.

 

2. 2.                 Intimate the secretary regarding the decision of the Board and ask him to give representation to the Board within fifteen days of the date of intimation.

 

3. 3.                 Again hold a Board Meeting after giving notice to all the directors of the company as per section 286 and consider the representation, if any, made b the secretary and cancel the agreement entered into by the company with the secretary.  In the same Board Meeting appoint a secretary in place of the removed secretary.

 

4. 4.                 File form No.32 in duplicate with the concerned Registrar of companies to intimate about the removal of the existing secretary and appointment of new secretary, within thirty days of such removal as well as appointment after paying the requisite fee as prescribed under Schedule X to the Companies Act, 1956, either in cash, postal order, or treasury challan.  Postal order is accepted upto Rs.50/-.

 

5. 5.                 Inform the members and the public, if desired by the Board, through a newspaper advertisement about the removal of the existing secretary and the appointment of the new secretary..

 

6. 6.                 Intimate the secretary so appointed in the Board Meeting. 

IVc4

 

TO APPOINT A SECRETARY IN WHOLE TIME PRACTICE

 

 

1. 1.                 Note that appointing a Secretary in whole time practice is compulsorily for a company whose shares are listed on a recognized Stock Exchange, as per the provisions of section 161 of the Act [Proviso to sub-section (1)] for having the annual return signed by a Secretary in whole time practice before it is filed with the Registrar.

 

2. 2.                 Note further that an option is available with you to appoint a Secretary in whole time practice for filing a declaration of compliance with the Registrar of Companies while forming a company, under section 33 of the Act, for certification of compliance with the requirements of ?Schedule XIII in return to be filed with the Registrar in the matter of appointment of managerial personnal without Government approval, and for filing a duly verified declaration relating to commencement of business under section 149 of the Act.

 

3. 3.                 Ensure before appointing the Secretary in whole time practice, that the individual concerned satisfies the definition of Secretary in whole time practice in clause 45A of Section 2, i.e., he is a member of the Institute of Company Secretary of India and is not in full time employment anywhere.

 

4. 4.                 Note that the individual proposed to be appointed holds a certificate of practice from the Institute of Company Secretaries of India and that the said certificate is of current validity.

 

5. 5.                 Convene a Board Meeting after giving notice to all the directors of the company as per section 286 pass a Board Resolution appointing the individual as Secretary in whole time practice either generally for performing the duties and functions of a Secretary under the Act (if yours is not a company which is otherwise compulsorily required to appoint a whole time Secretary under section 383A of the Act) or for discharging the functions in respect of a specific assignment, such assignment being mentioned in the body of the Resolution.

 

6. 6.                 While drafting the Resolution, you may limit the tenure of appointment or limit the appointment to specific assignment or both.  The remuneration to be paid to the Secretary in whole time practice should also be mentioned in the Resolution.

 

7. 7.                 You may, if you so desire, pass the aforesaid Resolution after appointing the Secretary in whole time practice or after assigning the job to him, the Resolution being in the nature of a ratification. 

 

8. 8.                 As an alternative, if the Managing Director or any other officer is so empowered, the appointment can be made b a letter addressed to the individual appointed as Secretary in whole time practice.  Such appointment is as valid as an appointment made by a Resolution prospective or retrospective.

 

9. 9.                 Where you decide to appoint a Secretary in whole time practice to perform the duties and functions of Secretary of the company, please maintain the Register under Section 303.

 

10. 10.            In the aforesaid case file form No.32 in duplicate with the Registrar of companies within 30 days of the appointment, after paying the requisite fee prescribed under Schedule X of the Act, either in cash, postal order, or treasury challan.  Postal order is accepted upto Rs.50/-.

 

11. 11.            Please see that the person appointed notifies about his appointment to other companies in which he is a Director, Managing Director, Manager or Secretary within 20 days of his appointment. 

 

12. 12.            If you choose to appoint a Director of the company (not being in whole time employment anywhere), please ensure that the requirements of section 314 are complied with vide topic 58. 

