Service Tax changes

Giridhar’s

Up to finance (No.2) Act 2014

Finance Act 2015 Amendments

Section 73. Recovery of Service tax not levied or paid or
short levied or short paid or erroneously refunded —

(1) Where any service tax has not been levied or paid or has
been short-levied or short-paid or erroneously refunded, the
Central Excise Officer may, within 18 months from the
relevant date, serve notice on the person chargeable with
the service tax which has not been levied or paid or which
has been short-levied or short-paid or the person to whom
such tax refund has erroneously been made, requiring him
to show cause why he should not pay the amount specified
in the notice :

Provided that where any service tax has not been levied or
paid or has been short-levied or short-paid or erroneously
refunded by reason of —

(a) fraud; or

(b) collusion; or

(c) wilful mis-statement; or

(d) suppression of facts; or

(e) contravention of any of the provisions of this Chapter or
of the rules made there under with intent to evade payment
of service tax, by the person chargeable with the service tax
or his agent, the provisions of this sub-section shall have
effect, as if, for the words 18 months , the words 5 years had
been substituted.

Explanation. — Where the service of the notice is stayed by
an order of a court, the period of such stay shall be excluded
in computing the aforesaid period of 18months or 5 years,
as the case may be.

(1A) Notwithstanding anything contained in sub-section (1),
the Central Excise Officer may serve, subsequent to any
notice or notices served under that sub-section, a
statement, containing the details of service tax not levied or
paid or short levied or short paid or erroneously refunded
for the subsequent period, on the person chargeable to
service tax, then, service of such statement shall be deemed
to be service of notice on such person, subject to the
condition that the grounds relied upon for the subsequent
period are same as are mentioned in the earlier notices.

(2)The Central Excise Officer shall, after considering the
representation, if any, made by the person on whom notice
is served under sub-section (1), determine the amount of
service tax due from, or erroneously refunded to, such
person (not being in excess of the amount specified in the
notice) and thereupon such person shall pay the amount so
determined.

(2A) Where any appellate authority or tribunal or court
concludes that the notice issued under the proviso to sub-

New sub-section added to this section 73

(1B) Notwithstanding anything contained in sub-
section (1), in a case where the amount of service
tax payable has been self-assessed in the return
furnished under sub-section (1) of section 70, but
not paid either in full or in part,

the same shall be recovered along with interest
thereon in any of the modes specified in section
87, without service of notice under sub-section (1).

Subsection (4A) omitted.




Service Tax changes

Giridhar’s

section (1) is not sustainable for the reason that the charge
of,—

a) fraud; or

b) collusion; or

c¢) wilful misstatement; or

d) suppression of facts; or

(e) contravention of any of the provisions of this Chapter or
the rules made thereunder with intent to evade payment of
service tax, has not been established against the person
chargeable with the service tax, to whom the notice was
issued, the Central Excise Officer shall determine the service
tax payable by such person for the period of 18 months, as if
the notice was issued for the offences for which limitation of
18 months applies under sub-section (1).

(
(
(
(

(3) Where any service tax has not been levied or paid or has
been short-levied or short-paid or erroneously refunded, the
person chargeable with the service tax, or the person to
whom such tax refund has erroneously been made, may pay
the amount of such service tax, chargeable or erroneously
refunded, on the basis of his own ascertainment thereof, or
on the basis of tax ascertained by a Central Excise Officer
before service of notice on him under sub-section (1) in
respect of such service tax, and inform the Central Excise
Officer of such payment in writing, who, on receipt of such
information shall not serve any notice under sub-section (1)
in respect of the amount so paid :

Provided that the Central Excise Officer may determine the
amount of short payment of service tax or erroneously
refunded service tax, if any, which in his opinion has not
been paid by such person and, then, the Central Excise
Officer shall proceed to recover such amount in the manner
specified in this section, and the period of “one year”
referred to in sub-section (1) shall be counted from the date
of receipt of such information of payment.

Explanation. —(1) For the removal of doubts, it is hereby
declared that the interest under section 75 shall be payable
on the amount paid by the person under this sub-section
and also on the amount of short payment of service tax or
erroneously refunded service tax, if any, as may be
determined by the Central Excise Officer, but for this sub-
section.

Explanation (2)—For the removal of doubts, it is hereby
declared that no penalty under any of the provisions of this
Act or the rules made there under shall be imposed in
respect of payment of service-tax under this sub-section and
interest thereon.

(4) Nothing contained in sub-section (3) shall apply to a case
where any service tax has not been levied or paid or has
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been short-levied or short- paid or erroneously refunded by
reason of —

(a) fraud; or

(b) collusion; or

(c) wilful mis-statement; or

(d) suppression of facts; or

(e) Contravention of any of the provisions of this Chapter or
of the rules made there under with intent to evade payment
of service tax.

sub-section{1} omitted w.e.f 14.05.2015

Explanation. — For the purpose of thissub-section-and
section 78, “specified records” means records including
computerised data as are required to be maintained by an
assessee in accordance with any law for the time being in
force or where there is no such requirement, the invoices
recorded by the assessee in the books of account shall be
considered as the specified records.

(4B)The Central Excise Officer shall determine the amount of
service tax due under subsection (2)—

(a) within six months from the date of notice where it is
possible to do so, in respect of cases whose limitation is
specified as eighteen months in sub-section (1);

(b) within one year from the date of notice, where it is
possible to do so, in respect of cases falling under the
proviso to sub-section (1) or the proviso to sub-section (4A).
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(5) The provisions of sub-section (3) shall not apply to any
case where the service tax had become payable or ought to
have been paid before the 14th day of May, 2003.

(6) For the purposes of this section, “relevant date” means,
— (i) in the case of taxable service in respect of which
service tax has not been levied or paid or has been short-
levied or short-paid —

(a) where under the rules made under this Chapter, a
periodical return, showing particulars of service tax paid
during the period to which the said return relates, is to be
filed by an assessee, the date on which such return is so
filed;

(b) where no periodical return as aforesaid is filed, the last
date on which such return is to be filed under the said rules;
(c) in any other case, the date on which the service tax is to
be paid under this Chapter or the rules made there under;
(ii) in a case where the service tax is provisionally assessed
under this Chapter or the rules made there under, the date
of adjustment of the service tax after the final assessment
thereof;

(iii) in a case where any sum, relating to service tax, has
erroneously been refunded, the date of such refund.

76. Penalty for failure to pay service tax

Any person, liable to pay service tax in accordance with the
provisions of section 68 or the rules made under this
Chapter, who fails to pay such tax, shall pay, in addition to
such tax and the interest on that tax amount in accordance
with the provisions of section 75, a penalty which shall not
be less than Rs.100 rupees for every day during which such
failure continues or at the rate of 2%. of such tax, per
month, whichever is higher, starting with the first day after
the due date till the date of actual payment of the
outstanding amount of service tax:

Provided that the total amount of the penalty payable in
terms of this section shall not exceed the service tax payable
in terms of this section shall not exceed 50% of the service
tax payable

(w.e.f 14.05.2015 substituted with entire new provision)

Section 76. Penalty for failure to pay service tax.
(1) Where service tax has not been levied or paid,
or has been short-levied or short-paid, or
erroneously refunded, for any reason, other than
the reason of fraud or collusion or wilful mis-
statement or suppression of facts or contravention
of any of the provisions of this Chapter or of the
rules made thereunder with the intent to evade
payment of service tax, the person who has been
served notice under sub-section (1) of section 73
shall, in addition to the service tax and interest
specified in the notice, be also liable to pay a
penalty not exceeding 10%. of the amount of such
service tax:

Provided that where service tax and interest is
paid within a period of 30 days of—

(i) the date of service of notice under sub-section
(1) of section 73, no penalty shall be payable and
proceedings in respect of such service tax and
interest shall be deemed to be concluded;

(i) the date of receipt of the order of the Central
Excise Officer determining the amount of service
tax under sub-section (2) of section 73, the penalty
payable shall be 25%. of the penalty imposed in
that order, only if such reduced penalty is also paid
within such period.
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78. Penalty for suppressing value of taxable service. —

(1) Where any service tax has not been levied or paid or has
been short-levied or short-paid or erroneously refunded, by
reason of —

(a) fraud; or

(b) collusion; or

(c) wilful mis-statement; or

(d) suppression of facts; or

(e) contravention of any of the provisions of this Chapter or
of the rules made thereunder with intent to evade payment
of service tax, the person, liable to pay such service tax or
erroneous refund, as determined under sub-section (2) of
section 73, shall also be liable to pay a penalty, in addition to
such service tax and interest thereon, if any, payable by him,
which shall be equal to the amount of service tax so not
levied or paid or short-levied or short-paid or erroneously
refunded:

Provided that where true and complete details of the
transactions are available in the specified records, penalty
shall be reduced to 50%. Of the service tax so not levied or
paid or short-levied or short-paid or erroneously refunded:
Provided further that where such service tax and the
interest payable thereon is paid within 30 days from the
date of communication of order of the Central Excise Officer
determining such service tax, the amount of penalty liable to
be paid by such person under the first proviso shall be 25%.
of such service tax:

Provided also that the benefit of reduced penalty under the
second proviso shall be available only if the amount of
penalty so determined has also been paid within the period
of 30 days referred to in that proviso:

Provided also that in case of a service provider whose value
of taxable services does not exceed 60 lakh rupees during
any of the years covered by the notice or during the last
preceding financial year, the period of 30 days shall be
extended to 90 days.

(2) Where the amount of penalty is increased by
the Commissioner (Appeals), the Appellate
Tribunal or the court, as the case may be, over the
above the amount as determined under sub-
section (2) of section 73, the time within which the
reduced penalty is payable under clause (ii) of the
proviso to sub-section (1) in relation to such
increased amount of penalty shall be counted from
the date of the order of the Commissioner
(Appeals), the Appellate Tribunal or the court, as
the case may be.

78. Penalty for failure to pay service tax for
reasons of fraud, etc.

(1) Where any service tax has not been levied or
paid, or has been short levied or short-paid, or
erroneously refunded, by reason of fraud or
collusion or wilful mis-statement or suppression of
facts or contravention of any of the provisions of
this Chapter or of the rules made thereunder with
the intent to evade payment of service tax, the
person who has been served notice under the
proviso to sub-section (1) of Section 73 shall, in
addition to the service tax and interest specified in
the notice, be also liable to pay a penalty which
shall be equal to 100%. of the amount of such
service tax:

Provided that in respect of the cases where the
details relating to such transactions are recorded in
the specified records for the period beginning with
the 08.04.2011 up to 14.05.2015 (both days
inclusive), the penalty shall be 50%. of the service
tax so determined:

Provided further that where service tax and
interest is paid within a period of 30 days of —

(i) the date of service of notice under the proviso
to sub-section (1) of section 73, the penalty
payable shall be 15%. of such service tax and
proceedings in respect of such service tax, interest
and penalty shall be deemed to be concluded,;

Clarification given to this clause wide F.No.
137/46/2015-Service Tax dated 18.08.2015

In case assessee makes a written request for waiver
of a written SCN, the 30 day period can be computed
from the date of receipt of such a letter by the
department.

(ii) the date of receipt of the order of the Central
Excise Officer determining the amount of service
tax under sub-section (2) of section 73, the penalty
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(2) Where the service tax determined to be payable is
reduced or increased by the Commissioner (Appeals), the
Appellate Tribunal or, as the case may be, the court, then,
for the purposes of this section, the service tax as reduced or
increased, as the case may be, shall be taken into account:
Provided that in case where the service tax to be payable is
increased by the Commissioner (Appeals), the Appellate
Tribunal or, as the case may be, the court, then, the benefit
of reduced penalty under the second proviso to sub-section
(1), shall be available, if the amount of service tax so
increased, the interest payable thereon and 25%. of the
consequential increase of penalty have also been paid within
30 days or 90 days, as the case may be, of communication of
the order by which such increase in service tax takes effect:
Provided further that if the penalty is payable under this
section, the provisions of section 76 shall not apply.

payable shall be 25%. of the service tax so
determined:

Provided also that the benefit of reduced penalty
under the second proviso shall be available only if
the amount of such reduced penalty is also paid
within such period:

Explanation.—For the purposes of this sub-section,
“specified records” means records including
computerised data as are required to be
maintained by an assessee in accordance with any
law for the time being in force or where there is no
such requirement, the invoices recorded by the
assessee in the books of accounts shall be
considered as the specified records.

(2) Where the Commissioner (Appeals), the
Appellate Tribunal or the court, as the case may
be, modifies the amount of service tax determined
under sub-section (2) of section 73, then the
amount of penalty payable under sub-section (1)
and the interest payable thereon under section 75
shall stand modified accordingly, and after taking
into account the amount of service tax so
modified, the person who is liable to pay such
amount of service tax, shall also be liable to pay
the amount of penalty and interest so modified.

(3) Where the amount of service tax or penalty is
increased by the Commissioner (Appeals), the
Appellate Tribunal or the court, as the case may
be, over and above the amount as determined
under sub-section (2) of section 73, the time within
which the interest and the reduced penalty is
payable under clause (ii) of the second proviso to
sub-section (1) in relation to such increased
amount of service tax shall be counted from the
date of the order of the Commissioner (Appeals),
the Appellate Tribunal or the court, as the case
may be.

Section 78B. Transitory provisions. (new section)
(1) Where, in any case,—

(a) service tax has not been levied or paid or has
been short-levied or short-paid or erroneously
refunded and no notice has been served under
sub-section (1) of section 73 or under the proviso
thereto, before the date on which the Finance Bill,
2015 receives the assent of the President(i.e
14.05.2015); or
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86. Appeals to Appellate Tribunal

(1) Any-assessee Save as otherwise provided herein, an
assesse aggrieved by an order passed by a Commissioner of
Central Excise under section 73 section 83A, or an order
passed by a Commissioner of Central Excise (Appeals) under
section 85, may appeal to the Appellate Tribunal against

(b) service tax has not been levied or paid or has
been short-levied or short-paid or erroneously
refunded and a notice has been served under
sub-section (1) of section 73 or under the proviso
thereto, but no order has been passed under sub-
section (2) of section 73, before the date on which
the Finance Bill, 2015 receives the assent of the
President (i.e. 14.05.2015), then, in respect of such
cases, the provisions of section 76 or section 78, as
the case may be, as amended by the Finance Act,
2015 shall be applicable.

(2) In cases where show cause notice has been
issued under sub-section (1) of section 73 or under
the proviso thereto, but no order has been passed
under sub-section (2) of section 73 before the date
on which the Finance Bill, 2015 receives the assent
of the President(i.e. 14.05.2015), the period of 30
days for the purpose of closure of proceedings on
the payment of service tax and interest under
clause (i) of the proviso to sub-section (1) of
section 76 or on the payment of service tax,
interest and penalty under clause (i) of the second
proviso to sub-section (1) of section 78, shall be
counted from the date on which the Finance Bill,
2015 receives the assent of the President.(i.e.
14.05.2015).

Section 80 omitted.

Amendments made only to section 86(1) and two
new provisos added.

Sec 86
In sub section (1) “any assessee” is replaced with
Save as otherwise provided herein, an assessee.
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such order within three months of the date of receipt of the
order.

(1A) (i) The Board may, by order, constitute such
Committees as may be necessary for the purposes of this
Chapter.

(ii) Every Committee constituted under clause (i) shall
consist of two Chief Commissioners of Central Excise or two
Commissioners of Central Excise, as the case may be

(2)The Committee of Chief Commissioners of Central Excise
may, if it objects to any order passed by the Commissioner
of Central Excise under section 73 or section 83A, direct the
Commissioner of Central Excise to appeal to the Appellate
Tribunal against the order.

Provided that where the Committee of Chief Commissioners
of Central Excise differs in its opinion against the order of
the Commissioner of Central Excise, it shall state the point or
points on which it differs and make a reference to the Board
which shall, after considering the facts of the order, if is of
the opinion that the order passed by the Commissioner of
Central Excise is not legal or proper, direct the Commissioner
of Central Excise to appeal to the Appellate Tribunal against
the order.

(2A) The Committee of Commissioners may, if he objects to
any order passed by the Commissioner of Central Excise
(Appeals) under section 85, direct any Central Excise Officer
to appeal on his behalf to the Appellate Tribunal against the
order:

Provided that where the Committee of Commissioners
differs in its opinion against the order of the Commissioner
of Central Excise (Appeals), it shall state the point or points
on which it differs and make a reference to the jurisdictional
Chief Commissioner who shall, after considering the facts of
the order, if is of the opinion that the order passed by the
Commissioner of Central Excise (Appeals) is not legal or
proper, direct any Central Excise Officer to appeal to the
Appellate Tribunal against the order.

Explanation.— For the purposes of this sub-section,
“jurisdictional Chief Commissioner” means the Chief
Commissioner having jurisdiction over the concerned
adjudicating authority in the matter.

(3) “Every appeal under sub-section (2) or sub-section (2A)
shall be filed within 4 months from the date on which the
order sought to be appealed against is received by the
Committee of Chief Commissioners or, as the case may be,
the Committee of Commissioners.

(4) The Commissioner of Central Excise or any Central Excise
Officer subordinate to him or the assessee, as the case may

Provided that where an order, relating to a service
which is exported, has been passed under section
85 and the matter relates to grant of rebate of
service tax on input services, or rebate of duty paid
on inputs, used in providing such service, such
order shall be dealt with in accordance with the
provisions of section 35EE of the Central Excise Act,
1944,

Provided further that all appeals filed before the
Appellate Tribunal in respect of matters covered
under the first proviso, after the coming into force
of the Finance Act, 2012(i.e. 28.05.2012), and
pending before it up to the date on which the
Finance Bill, 2015 receives the assent of the
President (i.e. 14.05.2015), shall be transferred and
dealt with in accordance with the provisions of
section 35EE of the Central Excise Act, 1944.
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be, on receipt of a notice that an appeal against the order of
the Commissioner of Central Excise or the Commissioner of
Central Excise (Appeals) has been preferred under sub-
section (1) or sub-section (2) or sub-section (2A) by the other
party may, notwithstanding that he may not have appealed
against such order or any part thereof, within 45 days of the
receipt of the notice, file a memorandum of cross-
objections, verified in the prescribed manner, against any
part of the order of the Commissioner of Central Excise or
the Commissioner of Central Excise (Appeals), and such
memorandum shall be disposed of by the Appellate Tribunal
as if it were an appeal presented within the time specified in
sub-section (3).

(5) The Appellate Tribunal may admit an appeal or permit
the filing of a memorandum of cross-objections after the
expiry of the relevant period referred to in sub-section (1) or
sub-section (3) or sub-section (4) if it is satisfied that there
was sufficient cause for not presenting it within that period.

(6) An appeal to the Appellate Tribunal shall be in the
prescribed form and shall be verified in the prescribed
manner and shall, irrespective of the date of of demand of
service tax and interest or of levy of penalty in relation to
which the appeal is made, be accompanied by a fee of, —
a) where the amount of service tax and interest demanded
and penalty levied by any Central Excise Officer in the case
to which the appeal relates is 5 lakh rupees or less, 1000
rupees;

b) where the amount of service tax and interest demanded
and penalty levied by any Central Excise Officer in the case
to which the appeal relates is more than 5 lakh rupees but
not exceeding 50 lakh rupees, 5000 rupees;

c) where the amount of service tax and interest demanded
and penalty levied by any Central Excise Officer in the case
to which the appeal relates is more than 50 lakh rupees,
10000 rupees:

Provided that no fee shall be payable in the case of an
appeal referred to in sub-section (2) or sub-section (2A) or a
memorandum of cross objections referred to in sub-section

(4).

(6A) Every application made before the Appellate Tribunal,
a) in an appeal for rectification of mistake or for any other
purpose; or

b) for restoration of an appeal or an application, shall be
accompanied by a fee of 500 rupees :

Provided that no such fee shall be payable in the case of an
application filed by the Commissioner of Central Excise or
Assistant Commissioner of Central Excise or Deputy
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Commissioner of Central Excise, as the case may be under
this sub-section.

(7) Subject to the provisions of this Chapter, in hearing the
appeal and making orders under this section, the Appellate
Tribunal shall exercise the same powers and follow the same
procedure as it exercise and follows in hearing the appeals
and making orders under the Central Excise Act, 1944.

Section 94(2)(aa)
(aa) the determination of amount and value of taxable
service under section 67.

94(2)(aa) determination of the amount and value
of taxable service, the manner thereof, and the
circumstances and conditions under which an
amount shall not be a consideration, under section
67;".

New chapter introduced

CHAPTER VI

SWACHH BHARAT CESS(SBC)

S.119 (1) This Chapter shall come into force on
such date as the Central Government may, by
notification in the Official Gazette, appoint.

(2) There shall be levied and collected in
accordance with the provisions of this Chapter, a
cess to be called the Swachh Bharat Cess, as
service tax on all or any of the taxable services at
the rate of 2%. on the value of such services for the
purposes of financing and promoting Swachh
Bharat initiatives or for any other purpose relating
thereto.

(3) The Swachh Bharat Cess leviable under sub-
section (2) shall be in addition to any cess or
service tax leviable on such taxable services under
Chapter V of the Finance Act, 1994, or under any
other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied
under sub-section (2) shall first be credited to the
Consolidated Fund of India and the Central
Government may, after due appropriation made
by Parliament by law in this behalf, utilise such
sums of money of the Swachh Bharat Cess for such
purposes specified in sub-section (2), as it may
consider necessary.

(5) The provisions of Chapter V of the Finance Act,
1994 and the rules made thereunder,

including those relating to refunds and exemptions
from tax, interest and imposition of
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penalty shall, as far as may be, apply in relation to
the levy and collection of the Swachh

Bharat Cess on taxable services, as they apply in
relation to the levy and collection of tax on

such taxable services under Chapter V of the
Finance Act, 1994 or the rules made thereunder,
as the case may be.

Notifications + circulars on SBC

Notification No. 21/2015-Service Tax dated
06.11.2015

appoints the 15" day of November, 2015 as the
date with effect from which the provisions of
Chapter VI of the said Act, shall come into force.

Notification No. 22/2015-Service Tax dated
06.11.2015 w.e.f 15.11.2015

hereby exempts all taxable services from payment
of such amount of the Swachh Bharat Cess leviable
under sub-section (2) of section 119 of the said
Act, which is in excess of Swachh Bharat Cess
calculated at the rate of 0.5 percent. of the value
of taxable services:

Provided that Swachh Bharat Cess shall not be
leviable on services which are exempt from service
tax by a notification issued under sub-section (1) of
section 93 of the Finance Act, 1994 or otherwise
not leviable to service tax under section 66B of the
Finance Act, 1994.

(i.e mega exemption notification + abatement
notification(only abatement portion) + specified
services received by exporter of goods.+ negative
list entries + SEZ notifications etc.

NOTIFICATION No. 23 /2015-Service Tax dt
12.11.2015.

Addition to above notification no 22/2015 one
more proviso is added.

In the said notification(i.e 22/2015), after the
proviso, the following shall be inserted, namely:-

Provided further that Swachh Bharat Cess shall be
leviable only on that percentage of taxable value
which is specified in column (3) for the specified
taxable services in column (2) of the Table in the
notification No. 26/2012-Service Tax, dated

20™ June, 2012 (abatement notification)

Explanation.- 1t is hereby clarified that value of
taxable services for the purposes of the Swachh
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Bharat Cess shall be the value as determined in
accordance with the Service Tax (Determination of
Value) Rules, 2006.

NOTIFICATION No. 24 /2015-Service Tax dt 12.11.2015

Central Government, being satisfied that it is
necessary in the public interest so to do, hereby
provides that notification No. 30/2012 - Service
Tax, dated the 20" June, 2012(Reverse charge
notification) shall be applicable for the purposes of
Swachh Bharat Cess mutatis mutandis.

NOTIFICATION No. 25/2015-Service Tax dt
12.11.2015 w.e.f 15.11.2015

Rule 6(7D), a new sub-rule added for the purpose
of SBC

6(7D) The person liable for paying the service tax
under sub-rule (7), (7A), (7B) or (7C) of rule 6, shall
have the option to pay such amount as determined
by multiplying total service tax liability calculated
under sub-rule (7), (7A), (7B) or (7C) of rule 6 by 0.5
and dividing the product by 14 (fourteen), during
any calendar month or quarter, as the case may be,
towards the discharge of his liability for Swachh
Bharat Cess instead of paying Swachh Bharat Cess
at the rate specified in sub-section (2) of section
119 of the Finance Act, 2015 read with notification
No.22/2015-Service Tax, dated the 6" November,
2015 and the option under this sub-rule once
exercised, shall apply uniformly in respect of such
services and shall not be changed during a financial
year under any circumstances.




