	NEGATIVE LIST OF SERVICE TAX U/s-66D
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	Services BY

	
	Government
The phrase Government has not been defined in the Act. As per clause (23) of section 3 of the General Clauses Act, 1897. 
Government includes both Central Government and any State Government.
As per clause (8) of section 3 of the said Act Central Government in relation to anything done or to be done after the commencement of the Constitution, mean the President. As per article 53 of the Constitution the executive power of the Union shall be vested in the President and shall be exercised by him either directly or indirectly through officers subordinate to him in accordance with the Constitution. Further, in terms of article 77 of the Constitution all executive actions of the Government of India shall be expressed to be taken in the name of the President. Therefore, the Central Government means the President and the officers subordinate to him while exercising the executive powers of the Union vested in the President and in the name of the President. 
Similarly as per clause (60) of section 3 of the General Clauses Act,1897 State Government, as respects anything done after the commencement of the Constitution, shall be in a State the Governor, and in Union Territory the Central Government. Further as per article 154 of the Constitution the executive power of the State shall be vested in the Governor and shall be exercised by him either directly or indirectly through officers subordinate to him in accordance with the Constitution. Further, as per article 166 of the Constitution all executive actions of the Government of State shall be expressed to be taken in the name of Governor. Therefore, State Government means the Governor or the officers subordinate to him who exercise the executive power of the State vested in the Governor and in the name of the Governor.
	Local Authority {65B(31)}
(a)  a Panchayat as referred to in clause (d) of article 243 of the 
       Constitution; 
(b)  a Municipality as referred to in clause (e) of article 243P of the 
      Constitution; 
(c)  a Municipal Committee and a District Board, legally entitled to, or 
      entrusted by the  
      Government with, the control or management of a municipal or local 
      fund; 
(d)  a Cantonment Board as defined in section 3 of the Cantonments 
      Act, 2006 (41 of 2006.); 
(e)  a regional council or a district council constituted under  VI 
      Schedule to the Constitution; 
(f)  a development board constituted under article 371 of the 
      Constitution; or 
(g)  a regional council constituted under article 371A of the Constitution;

	
	Excluding the below mentioned services (i.e. the below mentioned services are not covered in negative list, hence liable for service tax)
But to the extent they are not covered elsewhere.

	
	(i) Services by the Department 
    of Post by way of:
    -Speed Post,
    -Express Parcel Post,
    -Life Insurance, and
    -Agency Service
Provided to a person other than Government.
	(ii) Services in relation to
- an Aircraft or
- a Vessel,
  (inside or outside
  the precincts (boundary) of a  
  port) or 
-an Airport;
 (
"
A
ircraft" 
has the meaning assigned to it in clause (
1
) of section 2 of the Aircraft Act, 1934 (22 of 1934.)
"
A
irport" 
has the meaning assigned to it in clause (
b
) of section 2 of the Airports Authority of India Act, 1994 (55 of 1994.)
)

	(iii) Transport of goods or 
      Passengers.

Note: to the extent not covered under negative list no. 15 & 16.
	(iv) Support services, 
       other than services covered under
       clauses (i) to (iii),
       Provided to Business Entities.
	"Support Services" means Infrastructural, Operational, Administrative, Logistic, Marketing or any other support of any kind comprising functions that entities carry out in ordinary course of operations themselves but may obtain as services by outsourcing from others for any reason whatsoever and shall include Aadvertisement and promotion, construction or works contract, Renting of immovable property, security, testing and analysis.

	"Business Entity" means any person ordinarily carrying out any activity relating to industry, commerce or any other business or profession.


NOTE 1 :
Support services by Government {excluding Renting and 66D (a) (i) to (iii)} is covered under reverse charge mechanism and 100% of service tax liability is to be paid by service provider.
NOTE 2 :
Renting out of any property by a Government or a local authority to a non-business entity is covered under negative list, hence no service tax liability.
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	 (
"Reserve Bank of India" 
means the bank established under section 3 of the Reserve Bank of India Act, 1934 (2 of 1934.)
)Services BY the Reserve Bank of India (RBI).
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	Services BY a Foreign Diplomatic Mission located in India.

Note: Exemption Notification 27/2012
 In case of Service Provide to a Foreign Diplomatic Mission there is an exemption notification as mentioned below:
 (
EXEMPTION FOR FOREIGN DIPLOMATIC MISSION
Notification No. 27/2012 - Service Tax
New Delhi, the 20th June, 2012 
G.S.R. (E).- In exercise of the powers conferred by section 93 of the Finance Act, 1994 (32 of 1994), the Central Government, being satisfied that it is necessary in the public interest so to do, hereby exempts taxable services provided by any person, for the official use of a foreign diplomatic mission or consular post in India, or for personal use or for the use of the family members of diplomatic agents or career consular officers posted therein from whole of the service tax 
leviable
 under section 66B of the said Act, subject to the following conditions, namely:- 
(i)
 that the foreign diplomatic mission or consular post in India, or diplomatic agents or career consular officers posted therein, are entitled to exemption from service tax, as stipulated in the certificate issued by the Protocol Division of the Ministry of External Affairs, based on the principle of reciprocity; 
(ii)
 that in case of diplomatic agents or career consular officers posted in the foreign diplomatic mission or consular post in India, the Protocol Division of the Ministry of External Affairs or the Protocol Department of the State concerned issues to each of such diplomatic agent or career consular officer an identification card bearing unique identification number and containing a photograph and name of such diplomatic agent or career consular officer and the name of the foreign diplomatic mission or consular post in India, where he is posted; 
(iii)
 that the head of the foreign diplomatic mission or consular post, or any person of such mission or post 
authorised
 by him, shall furnish to the provider of taxable service, a copy of such certificate duly authenticated by him or the 
authorised
 person, 
alongwith
 an undertaking in original, signed by him or the 
authorised
 person, bearing running serial number commencing from a financial year and stating that the services received are for official purpose of the said foreign diplomatic mission or consular post; or for personal use of the said diplomatic agent or career consular officer or members of his/her family mentioning the unique identification number as appearing in the identification card issued to them and stating that the services received are for personal use of the said diplomatic agent or career consular officer or members of his/her family; 
(iv) 
that
 the head of the foreign diplomatic mission or consular post or the authorized person shall maintain an account of the undertakings issued during a financial year and the account shall contain;- 
(a) 
the
 serial number and date of issue of the undertakings; 
(b) in case of personal use of diplomatic agents or career consular officers posted in the foreign diplomatic mission or consular post in India, the name, designation and unique identification number of the diplomatic agent or career consular officer in favour of whom the undertaking has been issued; 
(c) 
the
 name and the registration number of the provider of taxable service; and 
(d) 
the
 description of taxable service and invoice number. 
(v) The invoice or bill, or as the case may be, the 
challan
 issued under the provisions contained in rule 4A of the Service Tax Rules, 1994, shall, in addition to the information required to be furnished under the said rule, contain the serial number and the date of the undertaking furnished by the said head of foreign diplomatic mission or consular post or in case of diplomatic agents or career consular officers posted in such foreign diplomatic mission or consular post in India, the unique identification number of the diplomatic agent or career consular officer, as the case may be; and 
(vi) 
that
 the provider of taxable service shall retain the documents referred to in the conditions (i), (ii) and (iii) 
alongwith
 a duplicate copy of the invoice issued, for the purposes of verification. 
2. In case the Protocol Division of the Ministry of External Affairs, after having issued a certificate to any foreign diplomatic mission or consular post in India or as the case may be, the identification card issued to a diplomatic agent or career consular officer, decides to withdraw any one or both of them subsequently, it shall communicate the withdrawal of such certificate or identification card, as the case may be, to the foreign diplomatic mission or consular post. 
3. The exemption from the whole of the service tax granted to the foreign diplomatic mission or consular post in India for official purpose or for the personal use or use of their family members shall not be available from the date of withdrawal of such certificate or identification card, as the case may be. 
4. This notification shall come into force on the 1st day of July, 2012. 
[F.No. 334 /1/ 2012-TRU] 
(
Rajkumar
 
Digvijay
) 
Under Secretary to the Government of India
)























So in both the cases, service provided by foreign diplomatic mission and service provided to foreign diplomatic mission and his family whether for official or personal purpose, no service liability will be there subject to above mentioned conditions.
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	Services relating to Agriculture or Agricultural Produce by way of –
	"Agriculture" means the cultivation of plants and rearing of all life-forms of animals, except the rearing of horses, for food, fibre, fuel, raw material or other similar products.
	"Agricultural Produce" means any produce of agriculture on which either no further processing is done or such processing is done as is usually done by a cultivator or producer which does not alter its essential characteristics but makes it marketable for primary market.




	
	(i)
Agricultural operations
directly related to production of any
Agricultural Produce 

including 
-Cultivation,
-Harvesting,
-Threshing, 
-Plant protection
   or 
-Seed testing;

	(ii)
Supply of 
Farm Labour

	iii) 
Processes carried out at
An agricultural farm including
-Tending,
-Pruning,
-Cutting,
-Harvesting,
-Drying, 
-Cleaning,
-Trimming,
-Sun drying,
-Fumigating,
-Curing,
-Sorting,
-Grading,
-Cooling or
-Bulk packaging and
Such like operations which do not alter essential characteristics of agricultural produce but make it only marketable for the primary market.
	(iv)
-Renting, or 
-Leasing of

Agro Machinery
or
vacant land

 with or without a structure incidental to its use;

	(v).
 (
-Loading, 
-Unloading, 
-Packing, 
-Storage or 
-Warehousing 
)    






          


of
Agricultural Produce;

	(vi) Agricultural Extension Services;
 (
Agricultural Extension" 
means application of scientific research and knowledge to agricultural practices through farmer education or training
.
 
Eg
.
 Kissan Call Centre.
)
	(vii) 
	Services by

	-Any Agricultural  
 Produce 
 ~Marketing 
   Committee or
 ~Board or
    (Eg.Anaj Mandi)
	-A Commission Agent 


	For 
 ~ sale or
  ~ purchase
    of Agricultural Produce.



 (
"Agricultural
 
Produce Marketing Committee or Board" 
means any committee or board constituted under a State law for the time being in force for the purpose of regulating the marketing of agricultural produce
)
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	Trading of goods

	6
	Any process amounting to manufacture or production of goods.
 (
"process amounting to manufacture or production of goods" 
means a process on which duties of excise are 
leviable
 under section 3 of the Central Excise Act, 1944 (1 of 1944) or the Medicinal and Toilet Preparations (Excise Duties) Act
,195522
 or any process amounting to manufacture of alcoholic liquors for human consumption, opium, Indian hemp and other narcotic drugs and narcotics on which duties of excise are 
leviable
 under any State Act for the time being in force
.
)
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	 (
"
A
dvertisement" 
means any form of presentation for promotion of, or bringing awareness about, any event, idea, 
im
movable property, person, service, goods or actionable claim through newspaper, television, radio or any other means 
but does not include any presentation made in person
 
(i.e. door to door advertisement-
kya
 
aapke
 
tothpaste
 me 
namak
 
hai
).
)Selling of space or time slots for Advertisements 	
Other than Advertisements broadcast by radio or television.
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	Service by way of access to a road or a bridge on payment of toll Charges.

	9
	Betting, gambling or lottery.
 (
"betting or gambling" 
means putting on stake something of value, particularly money, with consciousness of risk and hope of gain on the outcome of a game or a contest, whose result may be determined by chance or accident, or on the likelihood of anything occurring or not occurring
)


Transactions in Lottery Tickets are Not Liable to Service Tax 
The Hon’ble High Court of Sikkim in case of M/s Future Gaming Solution of India Private Limited v Union of India 2013 TIOL 904 HC SIKKIM ST has held where transaction between assessee-distributor and State Government involved only sale and purchase including 'on sale or return' of lottery tickets, which are actionable claims, in that case assessee was not acting as agent of Government, there was no service involved in transaction and no service tax could therefore be levied.
                                  In the present case the petitioner company is registered under the Companies Act, 1956 and is engaged in the business of sale of lottery tickets organized by the Government of Sikkim. The petitioner company procures the lottery tickets in bulk from the Government of Sikkim and resells those to the public through various agents, stockists, resellers etc.The department has sought levy of service tax thereon arguing that said activity amounted to provision of services by way of promoting, marketing, etc. and was liable to service tax as per rule 6(7C) of Service Tax Rules, 1994.
After detailed discussion on various issues and reference to decided cases, the High Court concluded,
1. In the light of Sub-Section (1) to Section 65B read with Sub-Section (44) thereof lottery is excluded from the definition of 'service' being 'actionable claim';
1. Even under Sub-Section (34) of Section 65B read with Sections 66B and 66D lottery stands excluded from the purview of service tax under the Finance Act, 2012 as being one in the 'negative list';
1. The activity of the Petitioner comprising of promotions, organizing, reselling or any other manner assisting in arranging of lottery tickets of the State Lotteries does not establish the relationship of a principal or an agent but rather that of a buyer and a seller and, on principal to principal basis.
1. there is no provision anywhere for imposing of service tax on 'lottery' and the action of the Respondents to impose such tax on the Petitioner on the basis of Notification No.36 /2012-ST dated 20-06-2012 and the Service Tax Rules is ultra vires the very provisions of the Finance Act being in excess of the powers vested therein.
In the light of the aforesaid, the High court was of the view that transactions in lottery tickets are not liable to Service tax under the provisions of Finance Act, 1994 as amended by the Finance Act, 2012.
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	Admission to Entertainment Events or access to Amusement Facilities.
 (
"
A
musement 
F
acility" 
means a facility where fun or recreation is provided by means of rides, gaming devices or bowling alleys in amusement parks, amusement arcades, water parks, theme parks or such other places but does not include a place within such facility where other services are provided
 (active presence of person is required)
) (
"Entertainment Event" 
means an event or a performance which is intended to provide recreation, pastime, fun or enjoyment, by way of exhibition of cinematographic film, circus, concerts, sporting event, pageants, award functions, dance, musical or theatrical performances including drama, ballets or any such event or progr
amme. (No active presence of Person is required)
)
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	Transmission or distribution of electricity by an Electricity Transmission or Distribution Utility.
 (
"
E
lectricity 
T
ransmission or 
D
istribution 
U
tility" 
means the 
-
Central Electricity Authority; 
-
a State Electricity Board; 
-
the Central Transmission Utility or a State Transmission Utility notified under the Electricity Act, 2003 (36 of 2003.); or
-
 
a
 distribution or transmission licensee under the said Act, or 
-
any other entity entrusted with such function by the Central Government or, as the case may be, the State Government
.
)
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	Services by way of–

	
	(i) pre-school education and education up to higher secondary school or equivalent;
	(ii) education as a part of a curriculum for obtaining a qualification recognized by any law for the time being in force;
	(iii) education as a part of an Approved Vocational Education
Course.

	
	 (
"
A
pproved 
V
ocational 
E
ducation 
C
ourse" 
means,- 
(
i
) a course run by an industrial training institute or an industrial training centre affiliated to the National Council for Vocational Training offering courses in designated trades notified under the Apprentices Act, 1961 (52 of 1961.); or 
(
ii
) a Modular Employable Skill Course, approved by the National Council of Vocational Training or State Council for Vocational Training
*
, run by a person registered with the Directorate General of Employment and Training, Union Ministry of Labour and Employment; or 
 
(
iii
) 
a
 course run by an institute affiliated to the National Skill Development Corporation set up by the Government of India;
*
Applicable from the date of Presidential Assent
)
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	Services by way of Renting of residential dwelling for use as residence;
 (
"renting" 
means allowing, permitting or granting access, entry, occupation, use or any such facility, wholly or partly, in an immovable property, with or without the transfer of possession or control of the said immovable property and includes letting, leasing, licensing or other similar arrangements in respect of immovable property
)
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	Services by way of –


	
	(i) extending deposits, loans or advances insofar as the
consideration is represented by way of interest or discount;
	(ii) inter se sale or purchase of foreign currency amongst banks or authorized dealers of foreign exchange or amongst banks and such dealers;

	
	 (
"interest" 
means interest payable in any manner in respect of any moneys borrowed or debt incurred (including a deposit, claim or other similar right or obligation) but does not include any service fee or other charges in respect of the moneys borrowed or debt incurred or in respect of any credit facility which has been 
utilized.
)
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	Service of transportation of passengers, with or without accompanied belongings, by–

	
	(i) 
 (
Stage Carriage
 
shall have the meaning
 
assigned to it in clause (
40
) of section 2 of the Motor V
ehicles Act, 1988 (59 of 1988.)
)A Stage Carriage
	(ii) 
Railways in a class 
other than –
(A) first class; or
(B) an air conditioned coach;
	(iii)
- Metro,
- Monorail or 
- Tramway;
	(iv) 
Inland waterways
 (
I
nland 
W
aterway 
means national waterways as defined in clause (
h
) of section 2 of the Inland Waterways Authority of India Act, 1985 (82 of 1985.) or other waterway on any inland water, as defined in clause (
b
) of section 2 of the Inland Vessels Act, 1917 (1 of 1917.)
)
	(v) 
Public Transport,
other than predominantly
 for tourism purpose
 in a vessel between 
places located in India;
	(vi) Metered cabs, Radio taxis or Auto rickshaws;
 (
"
M
etered 
C
ab" 
means any contract carriage on which an automatic device, of the type and make approved under the relevant rules by the State Transport Authority, is fitted which indicates reading of the fare chargeable at any moment and that is charged accordingly under the conditions of its permit issued under the Motor Vehicles Act, 1988 (59 of 1988.) and the rules made there
 
under
.
)
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	Services by way of transportation of goods –

	
	(i) By Road 
Except the services of –
(A) a Goods Transportation Agency; or
(B) a Courier Agency;
	(ii) By an Aircraft or a Vessel 
· from a place outside India up to the
· customs station of clearance in India; 

	(iii) By Inland Waterways; (as defined in above points)

	
	 (
"
C
ourier 
A
gency" 
means any person engaged in the door-to-door transportation of time-sensitive documents, goods or articles utilizing the services of a person, either directly or indirectly, to carry or accompany such documents, goods or articles
.
) (
"
G
oods 
T
ransport 
A
gency" 
means any person who provides service in relation to transport of goods by road and issues consignment note, by whatever name called
) (
"
C
ustoms 
S
tation" 
shall have the meaning assigned to it in clause (
13
) of section 2 of the Customs Act, 1962 (52 of 1962.)
)
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	Funeral, burial, crematorium or mortuary services including Transportation of the deceased.






