Service Tax on Real Estate Business
DEFINITION OF SERVICES
· Any activity
· carried out by one person for another person 
· for consideration 
· and includes a declared service.
However ‘Service’ does not include an activity that constitutes merely–
· transfer of title in goods or immovable property by way of sale, gift or in any other manner
· transfer, delivery or supply of goods which is deemed to be a sale of goods within the meaning of clause (29A) of article 366 of the Constitution
· transaction in money or actionable claim
· service provided by an employee to an employer in the course of the employment.
· fees taken in any court or a tribunal set up under a law for the time being in force
In the present Service tax regime, all services other than the services specified in the negative list are taxable. However, specific exemptions are available to certain services as listed in the Mega Exemption Notification.
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SERVICES RELATINGTO REAL ESTATE
Some of the services which are commonly prevalent in the Real estate sector are as follows:
1. Renting of Immovable Property
2. Construction Services
· Construction of Residential Complex
· Commercial or Industrial Construction
· Special Services by Builders 
3. Works Contract
4. Maintenance / Management of Immovable Property
5. Services under Reverse Charge Mechanism (Liability as Service Recipient)
PRINCIPLEUNDERSTANDING OF ABOVE MENTIONEDSERVICES:
1. Renting Of Immovable Property Service
“Renting” means ‘‘allowing, permitting or granting access, entry, occupation, usage or any such facility, wholly or partly, in an immovable property, with or without the transfer of possession or control of the said immovable property and includes letting, leasing, licensing or other similar arrangements in respect of immovable property’.
Exempted/ Non-Taxable Services
· Renting of vacant land, with or without a structure incidental to its use, relating to agriculture.
· Renting of residential dwelling for use as residence.
· Renting of a hotel, inn, guest house, club, campsite or other commercial places meant for residential or lodging purposes, having declared tariff of a room below rupees one thousand per day or equivalent.
· Renting of immovable property to an educational institution in relation to education exempted from service tax
Valuation
Service tax calculated on a value which is equivalent to the gross amount charged for renting of such immovable property.
Taxability of Type of transactions:
	S. No.
	Amount Received Against Business Transaction
	Description
	Taxability of transaction

	1
	Renting Service
	Towards of Renting of Immovable Property
	Service tax is applicable

	2
	Security Amount
	Refundable Amount
	Service tax is not applicable

	3
	Security Amount
	Non-Refundable Amount
	Service tax is applicable

	4
	Security Amount
	Which is Adjusted against Rent Amount
	Service tax is applicable

	5
	Electricity Amount
	For supplying electricity in flats/shops (Charged on actual basis)
	Service tax is not applicable

	
	
	
	


	However, in case of renting of hotel rooms, service tax is payable on 60% of room rent paid/ 	payable.
2. Construction Services
	Construction services have been specifically defined as declared service to mean construction of a complex, building, civil structure or part thereof intended for sale to a buyer where any part of the consideration is received from the buyer before the issuance of completion certificate by the competent authority. In cases where the entire consideration is received from the buyer after issuance of completion certificate, no service tax is required to be paid on the same.
	Completion certificate is issued by any authority authorized to issue completion certificate under any law. In case of non requirement of such certificate from such authority, the Completion certificate can be obtained from a registered architect or chartered engineer or licensed surveyor.
Construction includes additions, alterations, replacements or remodeling of any existing civil structure.
Exempted/ non-taxable services
Services provided to the Government or local authorities by way of construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation or alteration of:-
a. A civil structure or other original works meant predominantly for use other than commerce, industry, or other business or profession.
b. A historical monument, archaeological site or remains of national importance, archaeological excavation, or antiquity specified under the Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24 of 1958);
c. A structure meant predominantly for use as an educational, clinical, art or cultural establishment;
d. canal, dam or other irrigation works;
e. pipeline, conduit or plant for water supply, water treatment, sewerage treatment or disposal;
f. A  Residential complex predominantly meant for self-use or the use of their employees or other persons like Members of Parliament, Members of State Legislative, Members of Panchayats, Members of Municipalities and Members of other local authorities, etc.
Services provided by way of construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation or alteration of:-
a. A road, bridge, tunnel, or terminal for road transportation for use by general public;
b. A civil structure or other original works pertaining to a scheme under Jawaharlal Nehru National Urban Renewal Mission or Rajiv Awaas Yojana;
c. A building owned by a Charitable entity registered under Section 12 AA of the Income tax Act, 1961(43 of 1961) and meant predominantly for religious use by general public.
d. A pollution control or effluent treatment plant, except located as a part of a factory or
e. structure meant for funeral, burial or cremation of deceased.
Services by way of construction, erection, commissioning or installation of original works pertaining to:-
a. An airport, port or railways;
b. A single residential unit otherwise than as a part of a residential complex.
c. low- cost houses up to a carpet area of 60 square metres per house in a housing project approved by competent authority empowered under the ‘Scheme of Affordable Housing in Partnership’ framed by the Ministry of Housing and Urban Poverty Alleviation, Government of India.
d. post- harvest storage infrastructure for agricultural produce including a cold storages for such purposes or
e. mechanised food grain handling system, machinery or equipment for units processing agricultural produce as food stuff excluding alcoholic beverages.
Abatements
	Particulars
	Rate of Abatement
	Taxable Value
	Effective Rate
	Abatement Conditions

	For residential unit having carpet area up to 2000 square feet OR where the amount charged is less than Rs. 1 crores
	75%
	25%
	3.09%
	(i)CCR on Inputs not admissible. Only CCR on Input Services and Capital Goods may be availed.                 (ii) Value of Land is included in the amount charged from the buyer.


	In any other case
	70%
	30%
	3.708%
	


Further, at the time of sale of property, the amount paid by the purchaser to the Builder is for:-
· Value of Land
· Construction Service provided by the Builder/Developer
Service Tax can only be levied on Services and not on sale of goods/immovable property & therefore in the above case Service Tax won’t be levied on the Value of Land and would only be levied on the Construction Service provided by the Builder/Developer as per the rates in force which currently is 12.36% (incl. of Education Cess and Secondary and Higher Education Cess).
The Service Tax on Construction would be levied as per the rates in force on the total value of services provided by the Builder/Developer provided the purchase price of land and the value of construction services are shown separately in the Invoice.


Special Services By Builders
 Amounts received from the buyers for preferential location, other extra charges, etc. are taxable as Special Services by Builders. Service Tax needs to be paid at full rate of 12.36% as no abatement is available on such amounts.
3. SERVICE TAX ON UNIQUE REAL ESTATE ARRANGEMENTS
Across the country, different business models and practices are being followed in the real estate sector. Some of these business models and service tax applicability on these models are discussed as below:
a) Joint Development Model (Area Sharing/ Allocation)
Parties in the model: 
i. landowner;
ii. builder/ developer
In these kinds of Joint Ventures, total saleable area of the project is shared between Landowner and Developer, and each party is entitled to sell his allocated area/unit to the buyers.
Taxability of Landowner –
a) sale of land by the landowner - not a taxable service;
b) sale of landowner’s share of flats/units by him to buyers, where any part of consideration is received by him before issuance of completion certificate - is a taxable service.
Taxability Developer –
a) Flats/units agreed to be given by builder/developer to the land owner towards the land /development rights - is a taxable service.
b) Sale of flats/units to buyers, where any part of consideration is received before issuance of completion certificate - is a taxable service.
The builder/developer receives consideration for the construction service provided by him, from two categories of service receivers:
a) From landowner: in the form of land/development rights; and
b) From other buyers: normally in cash/ cash equivalents.
Construction service provided by the builder/developer is taxable in case any part of the payment/development rights of the land was received by the builder/ developer before the issuance of completion certificate and the service tax would be required to be paid by builder/developers for the flats given to the land owner.
However, Service tax is liable to be paid by the builder/developer on the ‘construction service’ involved in the flats to be given to the land owner, at the time when the possession or right in the property of the said flats are transferred to the land owner by entering into a conveyance deed or similar instrument.
b) Joint Development Model (Revenue Sharing)
Parties in the model:
· landowner;
· builder/ developer
In this kind of model, land owner and builder/developer join hands and may either create a new entity or otherwise operate as an unincorporated association, on partnership /joint / collaboration basis, with mutuality of interest and to share common risk/profit together. The new entity undertakes construction on behalf of landowner and builder/developer.
In these kinds of Joint Ventures, total revenue/ profit of the project is shared between Landowner and Developer, and each party is entitled to receive sale proceeds/ profit of the project.
Taxability - Sale of flats/units by the new entity/ all parties (if operating as an unincorporated association) to buyers, where any part of consideration is received by them before issuance of completion certificate - is a taxable service.
However in case of an unincorporated association, depending on the facts and circumstances, there might be tax implications between land owner and developer also, as an unincorporated association and its members are treated as distinct persons for the purpose of service tax
c) Investment Model: In this model, before the commencement of the project, the same is on offer to investors. Either a specified area/ flats are earmarked/ allotted to the investors. Additionally the investor may also be promised a fixed rate of interest. After a certain specified period an investor has the option either to exit from the project on receipt of the amount invested along with interest or he can nominate/ re-sell the said allotment to another buyer or retain the flat for his own use.
Taxability - Investment amount shall be treated as consideration paid in advance for the construction service to be provided by the builder/developer to the investor and the said amount would be subject to service tax. If the investor decides to exit from the project at a later date, either before or after the issuance of completion certificate, the builder/developer would be entitled to take service tax credit (to the extent he has refunded the original amount). If the builder/developer resells the flat before the issuance of completion certificate, again tax liability would arise.
4. MAINTENANCE/ MANAGEMENT OF IMMOVABLE PROPERTIES
Maintenance or Management charges are collected by the Builders/ Developers from the buyers/customers for providing common maintenance of the residential/ commercial complex, shopping malls, etc. These services are liable to be taxed at 12.36 %.

5. WORKS CONTRACT SERVICE
“Works Contract" means a contract wherein transfer of property in goods involved in the execution of such contract is leviable to tax as sale of goods and such contract is for the purpose of carrying out construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation, alteration of any movable or immovable property or for carrying out any other similar activity or a part thereof in relation to such property;
EXEMPTIONS AVAILABLE – Please refer to the Exemptions mentioned for Construction services above.
VALUATION OF WORKS CONTRACT SERVICES
VALUATION ON ACTUAL BASIS
Works contract service= Gross amount charged for works contract-value of property in goods transferred in the execution of such works contract
Although value of service in the works contract has to be calculated after deducting value of property in goods from the gross consideration but the following would be included in the Value of works contract service -
a) labour charges for execution of the works;
b) amount paid to a sub-contractor for labour and services;
c) charges for planning, designing and architect's fees;
d) charges for obtaining on hire or otherwise, machinery and tools used for the execution of the works contract;
e) cost of consumables such as water, electricity, fuel used in the execution of the works contract;
f) cost of establishment of the contractor relatable to supply of labour and services;
g) other similar expenses relatable to supply of labour and services; and
h) profit earned by the service provider relatable to supply of labour and services;
Taxability – Service Tax is payable at the rate of 12.36% on the value determined as aforesaid.
METHOD for determination of service tax payable on the service portion in a works contract 
	S. No
	Nature of Service
	Abatement
	Taxable Value
	Effective Rate
	Cenvat Credit Restrictions

	1
	Original Works
	60%
	40%
	4.944%
	CCR on Inputs not available. Only CCR on Input Services and Capital Goods may be availed.

	2
	Maintenance / Repair or Servicing of any Goods
	30%
	70%
	8.652%
	CCR on Inputs not available. Only CCR on Input Services and Capital Goods may be availed.

	3
	Other Work Contracts
	40%
	60%
	7.416%
	CCR on Inputs not available. Only CCR on Input Services and Capital Goods may be availed.


Where:Original works means:
i. all new constructions;
ii. all types of additions and alterations to abandoned or damaged structures on land that are required to make them workable;
iii. erection, commissioning or installation of plant, machinery or equipment or structures, whether pre-fabricated or otherwise;
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