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	BUSINESS AUXILIARY SERVICES / BUSINESS SUPPORT SERVICES
Services provided by the appellants to banks for verifying the correctness, fairness and authenticity of information furnished by the borrowers is not a service in relation to promotion or marketing of a service provided by the bank but a service rendered in relation to evaluation of prospective customers liable under ‘Business Support Services’ and not under ‘Business Auxiliary Services’. [S. R. Kalyanakrishnan vs. CCE (2008) 9 STR 255 (Tri. – Bang.)].

CLEARING AND FORWARDING AGENTS
Services provided by an auctioneer for sale of cardamom by auction is not liable for service tax under the category of “Clearing and Forwarding Agent’s” services even though it involves the receiving and storing of goods by the auctioneer. [CCE vs. Cardamom Mkg. Corporation (2008) 9 STR 247 (Tri. – Bang.)].

CONSULTING ENGINEERING SERVICES
· The appellant in the course of manufacture of transformers also carried out work in relation to design, drawing, engineering, training, supervision of erection, commissioning, trouble shooting etc. and raised separate invoices for the same. The Tribunal held that the appellants are liable for service tax since there is a clear demarcation of charges for various services rendered and the ratio that a works contract cannot be vivisected to charge service tax as held in M/s. Daelim Industrial Co. Ltd. vs. CCE (2006) 3 STR 124 did not apply to the present case. [Transformers & Electricals Kerala Ltd. vs. CCE (2008) 9 STR 285 (Tri. – Bang.)]. 

· Where the contract was one for design, manufacture, supply, erection, testing and commissioning of complete electro-mechanical equipment on turn-key basis and the terms and conditions of payment were as per the progress of work the Tribunal (3rd member) held that the services were not liable under Consulting Engineering Services since a composite contract cannot be vivisected. [Jyoti Limited vs. CCE (2008) 9 STR 373 (Tri. – Ahmd.)].


N.B.: In this case the learned member (Judicial) had also come to the same conclusion on two other grounds:
(i)

That the appellants were engaged in the manufacture of the goods and cannot be said to be covered by expression “professionally qualified engineers”, or “engineering firm” engaged in providing or rendering any advice, consultancy or technical assistance.

(ii)

The jobs were not in the nature of advice, consultancy or technical assistance but was one of manufacture and sale of equipment and not engineering consultancy.


PORT SERVICES 

· Railway siding charges received by the appellants, a port trust, from the Railways for allowing them to utilise their railway marshalling yard for construction and maintenance of railway sidings are not services in relation to vessels or goods and accordingly not liable for service tax under Port Services. [New Mangalore Port Trust vs. CCE (2008) 9 STR 235 (Tri. – Bang.)]. 

· The appellants, a minor port, provided various port services and registered for service tax with effect from 1.7.2003. It raised separate bills for wharfage, storage, etc. The department contended that the storage charges are liable for service tax under the category of “Storage and Warehousing Services” w.e.f. 16.8.02. Dismissing the contention of the department the Tribunal held that storage charges was not liable for service tax under “storage and warehousing services” but under “port services” since: 

(i)

Storage & Warehousing is not a separate service but were an essential, integral and core part of the port service and were performed for the better enjoyment of the port service;

(ii)

Port services were subsequently introduced w.e.f. 1.7.03 without making a change in the definition of Storage and Warehousing service thus indicating that the two services were distinct and separate services.

[Gujarat Chemical Port Terminal Company Ltd. v. CCE (2008) 9 STR 386 (Tri. – Ahmd.)].

TECHNICAL TESTING AND ANALYSIS
Where the appellant, a blood collection centre, drew / collected samples of blood and forwarded the sample after certain processing (e.g. serum separation) to test laboratories who do the testing, relying upon CCE vs. Dr. Lal Path Lab P. Ltd. (2007) 8 STR 337 (P&H), the High Court held that the said service was in the nature of “technical testing and analysis” but being in relation to human beings was specifically excluded from that category and were not liable under the category of ‘business auxiliary services’. [CCE vs. Patient Service Centre (2008) 9 STR 229 (P&H)].

VALUATION
Where the appellant, a dealer of motor cars, provided free after sales service to the customers to whom cars were sold by them without being reimbursed by the manufacturer for the cost of free service, the Tribunal held that the dominant intention of the appellant was to sell the cars and not to provide free service, which was merely incidental and intended to promote the sale of cars and hence the entire amount including the dealers’ margin was rightly charged to sales tax and no service tax can be levied on the amount representing dealers’ margin or any part of it. [ASL Motors Pvt. Ltd. vs. CCE&ST (2008) 9 STR 356 (Tri. – Kol.)].

DEMAND
When all the relevant facts against the appellant were in the knowledge of the authorities at the time of the issuance of the first SCN, then the same/similar facts could not be taken as suppression of facts on the part of the assessee while issuing subsequent SCN for making the demand for the extended period. [Nizam Sugar Factory vs. CCE (2008) 9 STR 314 (SC)].

REFUND
The appellants collected certain amounts from the customers from April, 2000 to January, 2005 and paid service tax under the category of Real Estate Agent’s services, filed returns and accepted assessments for the said period. However, when the services of Management, Maintenance and Repair of immovable property was notified w.e.f. 16.6.2005, the assessee claimed refund for the said period arguing that the tax paid was not “tax” but “money simplicitor” and must be refunded unaffected by the provisions of Section 11B. The authorities refunded the amount paid for the period March, 2004 – January, 2005 (which was within 1 year limitation period provided u/s. 11B) but rejected the refund claim for the previous period. On appeal, the Tribunal, on facts, dismissed the appeal of the assessee and held that the amount paid was “tax” and not “money simplicitor” especially considering that the assessee had paid tax, filed returns and also accepted the refund for 2004-05 for which he submitted a CA certificate that the tax was not collected from the customers. Accordingly, the provisions of S. 11B were held to be applicable and the amount for the period April 2000 – March 2004 was held time barred. [Campus Service (India) Pvt. Ltd. vs. CCE (2008) 9 STR 259 (Tri. – Chennai)].

CENVAT CREDIT
Goods Transport Agency service received for clearance of product from factory is deemed “output service” as per the Explanation to section 2(p) of the Cenvat Credit Rules (as it stood at the relevant time) and accordingly Cenvat credit can be validly utilised for discharging service tax on such goods transport agency services. [CCE vs. Nahar Exports Ltd. (2008) 9 STR 252 (Tri. – Del); CCE vs. Flowserve Microfinish Pumps Pvt. Ltd. (2008) 9 STR 278 (Tri. – Del.)].

SERVICE TAX - VAT
The appellant an advertising agency while providing advertising services also created original concept, designed advertising material, brochures, annual report etc. and raised an invoice on the customers giving break up of service element and material. The appellant paid sales tax on value of materials and service tax on design and work charges. The sales tax department took a view that sales tax is payable on the entire amount charged from the customer including the amount of design and concept charges since the same went into the creation of the product which was ultimately sold. The Supreme Court held that the contract was a composite contract [as distinguished from an indivisible contract] for services and sale and accordingly sales tax would not be payable on the value of entire contract but only on the material component. [Imagic Creative Pvt. Ltd. vs. CCT (2008) 9 STR 337 (SC)].
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