Service Tax on Director’s Services – Company to Pay

With Service Tax regimemigrating  to negative list approach w.e.f. July 1, 2012, almost all the services except those in negative list (section 66D) and exempted services (Notification No. 25 2012-ST dated 20.06.2012) have become exigibleto service tax .
Thus, services rendered by company directors in the capacity of director have also become taxable w.e.f. 1.7.2012 and are now liable to Service Tax. The remuneration they get for attending board meetings shall be subjected to Service Tax. However, Central Board of Excise and Customs  has recently amended the provisions of reverse charge so as to provide that Service Tax on Services rendered by the directors shall be payable by the companies under the reverse charge mechanism.
The directors (generally whole time / managing / executive directors) who are under contractual employment with the company and receive salary or remuneration from the company will not be covered as they shall be considered as employees of the company. All such directors who are not in employment with the company shall be considered as providing services to the company which shall attract Service Tax. In case of whole-time directors, it is a contractual employment and is governed by the provisions of the Companies Act, 1956 which also require Government’s approval in certain cases.
The directors of body corporates shall also be covered for the purpose of service tax and service tax payable on services of directors of such body corporates. Body corporate includes a company. Since all the services provided by directors in their capacity of a directors shall be covered under scope of Service Tax, the gross charges payable to them by the company shall be liable to Service Tax. It may be in the form of any one or more – sitting fee, commission, bonus, share in profit, benefit in form of ESOPs etc.
All amounts paid as remuneration except salary to directors shall be liable to Service Tax, whether for attending board meetings or committee meetings or for any other service rendered in the capacity of a director. If an employed director gets sitting fee for attending the meeting, it may be liable to Service Tax as Department is likely to view it that way. There is need for clarification on this issue. However, the following amounts received by the directors from the company will not attract Service Tax as such amounts does not represent service provided by directors – interest on loan by director to company, dividend on shares and other professional charges on account of services not rendered as a director (in professional capacity)
  Service Tax is payable under reverse charge by the companies who receive services from their directors who are not in employment. A director may be appointed either in an individual capacity or to represent an entity (including government) who has either invested in the company or is otherwise authorized to nominate a director.  When a director receives payment in his personal capacity, the same is liable to be taxed in the hands of the director.  However, where the fee is charged by the entity appointing the director and is paid to such entity, the services shall be deemed to be supplied by such an entity and not by the individual director.
In the case of Government nominees, the services shall be deemed to be provided by the Government   and liable to be taxed under the exclusion sub- (iv) of clause (a) of section 66D of the Finance Act, 1994 i.e. support services by Government to business.  Such services are liable to be taxed on reverse charge basis









Clarification on Service provided by Directors & Security Service under partial Reverse Charge
The CBEC has issued following notifications dated August 7, 2012 which are summarised here below for your easy digests:
Notification No. 45/2012-ST dated 7-8-2012 has amended the Notification No. 30/2012-ST dated 20-6-2012 and expanded the scope of reverse charge mechanism. With effect from 7-8-2012, two additional services will be covered under reverse charge mechanism:
	S. No.
	Description of service
	% of service taxpayable by person providing service
	% of service taxpayable by personreceiving service

	1)
	Services provided or agreed to be provided by a director of a company to the said company
	Nil
	100%

	2)
	Security servicesprovided or agreed to be provided by an-  Individual, Hindu Undivided Family, Partnership firm, whether registered or not, Association of persons
 
to a Business entity registered as a body corporate
	25%
	75%


The definition of Security services has been inserted vide Notification No. 46/2012-ST dated 7-8-2012 as Rule 2(1)(fa) of Service Tax Rules, 1994 which is given below:
“Security services” means services relating to the security of any property, whether movable or immovable, or of any person, in any manner and includes the services of investigation, detection or verification, of any fact or activity.
Partial Reverse Charge for Security Services: – The service provider is liable to charge & pay full Service tax for a period up to and inclusive of 6th August, 2012 and from 7th August, he is liable to pay 25% of service tax and a Body Corporate has to pay 75% service tax.
Resolution with Problem:-
Service by Directors to the Company: As per this amendment, the services provided by a Director to the Company, the entire service tax has to be paid by the Company under Reverse charge but what happen for a period from 1st July 2012 and till 6th August 2012, when there was no reverse charge mechanism for the service by Director to the Company was taxable.
So, for the payment received by the Director for this period, Director has to pay the tax. It means all the directors have to obtain registration for payment of service tax for one month and 6 days, file ST 3, etc.
Notification No. 44/2012-ST:-
The CBEC issued Mega Exemption Notification (Notification No. 25/2012 dated 20-6-2012)exempting 39 services from levy of service tax.  As per entry no. 33 of Notification No. 25/2012, service by way of slaughtering bovine animals was exempt from service tax.
The new Notification No. 44/2012-ST dated August 7, 2012 has omitted the word bovine from the above exemption. It implies that all slaughter is exempted from service tax now.


