ANALYSIS OF POINT OF TAXATION RULES, 2011

Service tax will be paid on accrual basis except in certain specified cases

· Earlier service tax was payable on receipt of payment in respect of taxable services provided
· But with the introduction of Point of Taxation Rules, 2011 Service Tax would be paid on accrual basis except in certain specified cases.

· Important Provisions.

A. Date on Which Service Tax is to be Deposited

As Per Rule 6 of Service Tax Rules, 1994

The service tax shall be paid to the credit of the Central Government,-

I. by the 6th day of the month, if the duty is deposited electronically through internet banking; and

II. by the 5th day of the month, in any other case

Immediately following the calendar month or quarter, as the case may be, in which the service is deemed to be provided as per the rules framed in this regard.

3rd Proviso of rule 6 of Service Tax Rules, 1994, has been inserted w.e.f. 01.04.2012 vide NN 03/2012 ST dated 17.03.2012 and as per this proviso.
In case of export of services under Rule 3(1) of Export of Services Rules, 2005, payment is need not to be made as required under Rule 6 if payment in respect of export of services received within the time limit specified by RBI. Thus, service providers exporting taxable services are not required to pay service tax if payments in respect of export of services are received within the time limit specified by RBI.( Usually, RBI allows 6 months for receipt of payment but in certain cases, elongated credit terms are allowable)
4th Proviso of rule 6 of Service Tax Rules, 1994 has been inserted wef 01.04.2012 vide NN 03/2012 ST dated 17.03.2012 and it provides option to pay service tax on receipt basis to all individuals and partnership firms as under:

	S. No. 
	Case
	Option To Pay Service Tax On Receipt Basis

	1
	In case of individuals and partnership firms whose aggregate value of taxable services provided from one or more premises is Rs.50 lakhs rupees or less in the previous financial year.
	In this case individual and firms has option to pay tax on receipt basis in respect of service provided or to be provided up to Rs.50 lakh in current financial year.

	2
	In case of individuals and partnership firms whose aggregate value of taxable services provided from one or more premises is more than 50 lakh rupees in the previous financial year
	In this case individual and firms has to pay tax on accrual basis as per Point of Taxation Rules, 2011.

	3
	In any other case
	It covers all assesse other than individual and partnership firm and they have to pay tax on accrual basis as per Point of Taxation Rules, 2011.


B. DATE OF WHICH RATE OF SERVICE TAX TO BE TAKEN
· Determination of date of rate of service tax – upto 31.03.2011 there were no provisions under Finance Act, 1994 and rules made there under.

· Provisions in respect of same are first introduced by inserting Rule 5B of Service Tax Rules, 1994 w.e.f. 01.04.2011 and now Finance Bill 2012 has introduced new section i.e. (Section 67A) for determination of same and it would be effective when the Finance Bill get the assent of President of India.

·  These provisions are as under:

· Section 67A. The rate of service tax, value of a taxable service and rate of exchange, if any, shall be the rate of service tax or value of a taxable service or rate of exchange, as the case may be, in force or as applicable at the time when the taxable service has been provided or agreed to be provided.

· Rule 5B - Date for determination of rate- The rate of tax in case of services provided, or to be provided, shall be the rate prevailing at the time when the services are deemed to have been provided under the rules made in this regard.

· POT Rules, 2011 provides provision to ascertain when a service shall be deemed to be provided. Accordingly rate of service tax shall be taken of the date when services shall be deemed to be provided as per POT Rules, 2011.

C.  MEANING OF POINT OF TAXATION
Point of taxation - means the point in time when a service shall be deemed to have been provided

D.  DATE FROM WHICH POINT OF TAXATION RULES, 2011 ARE APPLICABLE
· These rules came into force from 1st day of April, 2011. 

· But the assessee has been given an option, under rule 9 of above said rules, to pay service tax on payment basis up to 30.06.2011

E.  MEANING OF DATE OF PAYMENT
· Rule 2A has been inserted in POT, Rules, 2011 vide NN 04/2012 ST dated 17.03.2012 and it defines the date of payment as under: 

Date of payment means earlier of following:

I. Dates on which the payment is entered in the books of accounts 

                                           or

II. Dates on which the payment is credited to the bank account of the person liable to pay tax.

However date of payment shall be the date of credited to the bank account if the following conditions are satisfied:

i. There is a change in effective rate of tax or when a service is taxed for the first time during the period between such entry in books of accounts and its credit in the bank account; and 

ii. The credit in the bank account is after four working days from the date when there is change in effective rate of tax or a service is taxed for the first time; and

iii. The payment is made by way of an instrument which is credited to a bank account.
Analysis of Rule
Point of Taxation Rule, 2011
	S. No.
	Rule
	Particulars
	Remarks

	1
	1
	Short title and commencement
	 

	2
	2
	Definitions
	 

	3
	2A
	Date of payment
	 

	4
	3
	Determination of point of taxation (Normal Provision)
	 

	5
	4
	Determination of point of taxation in case of change in tax rate
	 

	6
	5
	Payment of tax in case of new services
	 

	7
	6
	Determination of point of taxation in case of continuous supply of service.
	Merged with rule 3 w.e.f. 01.04.2012

	8
	7
	Determination of point of taxation in case of reverse charge, associated enterprises
	 

	9
	8
	Determination of point of taxation in case of copyrights, etc.
	 

	10
	8A
	Determination of point of taxation in other cases
	 Inserted w.e.f. 1/04/2012

	11
	9
	Transitional Provisions
	 


Rule 3 - Determination of Point of Taxation

1.  Determination of Point of Taxation Under Normal Circumstances

As per rule 3 of POT Rules, 2011, point of taxation (point in time when a service shall be deemed to have been provided) under normal situation shall be earlier of the following dates:

i. Date of invoice or payment, whichever is earlier 
(if the invoice is issued within the prescribed period of 30 days (up to 31.03.2012 it was 14          days) from the date of completion of the provision of service.)
 

ii. Date of completion of the provision of service or payment, whichever is earlier

(if the invoice is not issued within the prescribed period as above)

 

iii. Date of receipt of advance payment 
Thus, it is evident from the above analysis that even though Govt. is saying service tax will be charged on accrual basis but if the assessee received payment in advance then service tax liability will arise on payment basis and service will be deemed to have been provided on the date when advance payment received
2. Determination of Point of Taxation In Case Of Continuous Supply Of Services
Continuous Supply of Service - Rule 2 (c) of POT Rules, 2011
Continuous supply of service means any service which is provided, or to be provided continuously or on recurrent basis, under a contract, for a period exceeding three months with the obligation for payment periodically or from time to time, or where the Central Government, by a notification in the Official Gazette, prescribes provision of a particular service to be a continuous supply of service, whether or not subject to any condition.

 

Under above rules, the Central Government, vide NN 28/2011 st dated 01.04.2011, notifies the following services as continuous supply of service, for the purpose of the said rules:

 

a. Commercial or Industrial Construction Services [Section 65(105) (zzq]

b. Complex Construction Services [Section 65(105) (zzzh)]

c. Telecommunication Services [Section 65(105) (zzzx)]

d. Internet Telecommunication Services [Section 65(105)(zzzv]

e. Services in Execution of Works Contract [Section 65(105)(zzzza)]

 

Therefore it is clear on the basis of above provision that in respect of services which has been notified by Central Govt. as continuous supply of service it is not necessary that these services provided or to be provided continuously for a period exceeding three months.
In case of continuous supply of services, date of completion of provision of service shall be deemed to be date of the completion of an event in terms of a contract, which requires the receiver of service to make any payment to service provider.

 

We can easily understand the same with help of following example:

ABC Ltd is entered into a contract of material handling with XYZ Ltd of Rs.1,00,00,000/- for handling of 10,000 MT material. As per contract agreement XYZ Ltd will make payment to ABC Ltd in the following manner

	S. No.
	Completion of Activity
	%  of Payment 
	Amount (Rs.)

	1
	Mobilization of Equipment  Advance
	10%
	10,00,000 

	2
	Completion of 20% work (2000 MT Material Handling)
	10%
	10,00,000

	3
	Completion of 50% work (5000 MT Material Handling)
	20%
	20,00,000

	4
	Completion of 80% work (8000 MT Material Handling)
	30%
	30,00,000

	5
	Completion of 100% work (10,000 MT Material Handling)
	30%
	30,00,000

	 
	Total
	100%
	100,00,000


ABC Ltd has completed the above work as under:
	S. No.
	Activity
	Completion Date
	Payment Received on
	Invoice Issued on

	1
	Mobilization of Equipment 
	31.07.2011
	30.08.2011
	12.08.2011 

	
	
	
	
	

	2
	Completion of 20% work (2000 MT Material Handling)
	31.08.2011
	12.09.2011
	14.09.2011

	3
	Completion of 50% work (5000 MT Material Handling)
	30.09.2011
	12.10.2011
	16.11.2011

	4
	Completion of 80% work (8000 MT Material Handling)
	31.10.2011
	30.10.2011
	14.11.2011

	5
	Completion of 100% work (10,000 MT Material Handling)
	30.11.2011
	25.12.2011
	15.12.2011


In this example point of taxation shall be determined as under:

	S. No.
	Completion Date
	Payment Received on
	Invoice Issued on
	Point of Taxation
	Due date for Deposit of Service Tax
	Remarks

	  
	31.07.2011
	30.08.2011
	12.08.2011 
	12.08.2011 
	05.09.2011 
	Invoice issued in 30 days and before receipt of payment 

	1
	
	
	
	
	Or 06.09.2011 as the case may be
	

	  
	31.08.2011
	12.09.2011
	14.09.2011
	12.09.2011
	05.10.2011 
	Invoice issued within 30 days and but payment received before issue of invoice

	2
	
	
	
	
	Or 06.10.2011 as the case may be
	

	3
	30.09.2011
	12.10.2011
	16.11.2011
	30.09.2011
	05.10.2011 
	Invoice not issued in 30 days and payment received after completion of service

	  
	31.10.2011
	30.10.2011
	14.11.2011
	30.10.2011
	05.11.2011 
	Invoice issued in 30 days but co received advance payment 

	4
	
	
	
	
	Or 06.11.2011 as the case may be
	

	5
	30.11.2011
	25.12.2011
	15.12.2011
	30.11.2011
	05.12.2011 
	Same as point no 3 above

	
	
	
	
	
	Or 06.12.2011 as the case may be
	


Point of Taxation at a glance
	S No.
	Scenario
	Relevant  Rule
	First Event
	Subsequent Events
	Point of Taxation

	1
	 

 

Normal situation (not covered under rules 4 to 9)
	3(a)
	Issue of Invoice
	Completion of service or receipt of advance payment
	Time of Invoice

	2
	
	3(a)
	Completion of service
	Invoice issued within 14 days
	Time of Invoice

	3
	
	Proviso to 3(a)
	Completion of service
	Invoice not issued within 14 days 
	Date of Completion of service

	4
	
	3(b) and Explanation to rule 3
	Receipt of payment or advance
	Invoice or completion of service
	Time of receipt of payment, to the extent of such payment

	5
	 

Taxable service provided before change in effective rate of service tax
	4(a)(i)
	Invoice issued and payment received after the change in effective rate
	N.A.
	Date of receipt of payment or date of issuance of invoice, whichever is earlier

	6
	
	4(a)(ii)
	Invoice issued prior to change in effective rate
	Payment received after change in effective rate of tax
	Date of issuing invoice

	7
	
	4(a)(iii)
	Payment received before change in effective rate
	Invoice issued after change in effective rate of tax
	Date of receipt of payment

	8
	 

 

Taxable service provided after change in effective rate of service tax
	4(b)(i)
	Invoice issued prior to change in effective rate of tax
	Payment received after change in effective rate of tax
	Date of receipt of payment

	9
	
	4(b)(ii)
	Invoice issued and payment also received prior to change in effective rate of tax
	Taxable service provided
	Date of receipt of payment or date of issuance of  invoice, whichever is earlier

	10
	
	4(b)(iii)
	Payment received before change in effective rate
	Invoice issued after change in effective rate
	Date of issuing of Invoice

	11
	 

 

New service brought under tax net
	5(a)
	Invoice issued and payment received before service became taxable
	N.A.
	No service tax payable

	12
	
	5(b)
	Payment received before service became taxable
	Invoice issued within 14 days of provision of service
	No service tax payable

	13
	
	3(a)
	Service provided before tax became effective
	Invoice within 14 days and payment received after tax became effective
	No service tax payable

	14
	 

Continuous supply of service (applicable separately to each event as specified in contract)
	6(a)
	Issue of Invoice
	Completion of service or receipt of advance payment
	Time of Invoice

	15
	
	6(a)
	Completion of service
	Invoice issued within 14 days
	Time of Invoice

	16
	
	Proviso to 6(a)
	Completion of service
	Invoice not issued within 14 days 
	Date of Completion of service

	18
	
	6(b) and Explanation 2 to rule 6
	Receipt of payment or advance
	Invoice or completion of service
	Time of receipt of payment, to the extent of such payment

	19
	 

Export of Service
	7(a) 
	Completion of Service
	Payment received within period specified by RBI
	Date of receipt of payment

	20
	
	7(a) and first proviso to rule 7
	Completion of Service
	Payment not received within period specified by RBI
	As per rule 3, 4, 5, 6 or 8 (as applicable). Interest will be payable.

	21
	 

Services where tax payable by recipient of service under reverse charge
	7(b)
	Receipt of service
	Payment made to service provider in advance or within six months of date of invoice of service provider
	Date of payment

	22
	
	7(b) and second proviso to rule 7
	Receipt of service
	Payment not made to service provider within six months of date of invoice of service provide
	As per rule 3, 4, 5, 6 or 8 (as applicable). Interest will be payable.

	23
	Professionals and firms providing specified taxable service 
	7(c)
	Invoice, completion of service or receipt of payment in any sequence
	 
	Date of receipt of payment

	24
	Service received from associated enterprise when service provider outside India
	Third proviso to rule 7
	Date of credit in books of account of person receiving service
	Date of making payment
	Date of credit in books of account of person receiving service

	25
	
	Third proviso to rule 7
	Date of making payment
	Date of credit in books of account of person receiving service
	Date of making payment

	26
	Intellectual Property Service (copyright, trade mark, design or patent), where consideration not ascertainable at the time of service
	8
	Receipt of payment or benefit is received by service provider
	Invoice issued by service provider 
	Receipt of payment or benefit is received by service provider

	27
	
	8
	Invoice issued by service provider
	Receipt of payment or benefit is received by service provider
	Invoice issued by service provider

	28
	Services completed on or before 30-6-2011
	9
	Issue of invoice
	Receipt of payment
	Issue of invoice or date of receipt of payment, at the option of tax payer


