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What is service?
Service has been defined in Sec.65B(44) of the Finance Act, 2012.
“Service means any activity carried out by a person for another for consideration, and includes a declared service, but shall not include—

(a) an activity which constitutes merely,––

(i) a transfer of title in goods or immovable property, by way of sale, gift or in any other manner; or

(ii) such transfer, delivery or supply of any goods which is deemed to be a sale within the meaning of clause (29A) of Article 366 of the Constitution; or

(iii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in relation to his employment;

(c) fees taken in any Court or tribunal established under any law for the time being in force.

Explanation 1.— For the removal of doubts, it is hereby declared that nothing contained in this clause shall apply to,––

(A) the functions performed by the Members of Parliament, Members of State Legislative, Members of Panchayats, Members of Municipalities and Members of other local authorities who receive any consideration in performing the functions of that office as such member; or

(B) the duties performed by any person who holds any post in pursuance of the provisions of the Constitution in that capacity; or

(C) the duties performed by any person as a Chairperson or a Member or a Director in a body established by the Central Government or State Governments or local authority and who is not deemed as an employee before the commencement of this section.

Explanation 2.–– For the purposes of this clause, transaction in money shall not include any activity relating to the use of money or its conversion by cash or by any other mode, from one form, currency or denomination, to another form, currency or denomination for which a separate consideration is charged;
Explanation 3.–– For the purposes of this Chapter,—

(a) an unincorporated association or a body of persons, as the case may be, and a member thereof shall be treated as distinct persons;

(b) an establishment of a person in the taxable territory and any of his other establishment in a non-taxable territory shall be treated as establishments of distinct persons.

Explanation 4.— A person carrying on a business through a branch or agency or representational office in any territory shall be treated as having an establishment in that territory.”
Meaning of activity
Generally the work activity means an act done, a deed done, an operation carried out, execution of an act, provision of a facility etc. It is a term with very wide connotation. Activity could be active or passive and would also include forbearance to act.

Meaning of consideration
According to Sec.67 (explanation (a)), consideration includes any amount that is payable for the taxable services provided or to be provided. 
Sec.2(d) of the Indian Contract Act, 1872 defines consideration as - “When, at the desire of the promisor, the promisee or any other person has done or abstained from doing, or does or abstains from doing, or promises to do or to abstain from doing, something, such act or abstinence or promise is called a consideration for the promise.”

Thus consideration means everything received or recoverable in return for a provision of service which includes monetary payment and any consideration of non- monetary nature or deferred consideration. 
To be taxable to service tax, an activity should be carried out for a consideration. For example – donations, gifts, free charities etc will not be covered. 

Consideration will include both monetary and non-monetary consideration.
Monetary consideration means any consideration received in the form of money. Money means legal tender, cheque, promissory note, bill of exchange, letter of credit, draft, pay order, traveller cheque, money order, postal or electronic remittance or any such similar instrument but shall not include any currency that is held for its numismatic value. (Sec.65B(33))
Non-monetary consideration means compensation received in kind namely – supply of goods and services in return for provision of services, refraining to do an act in return for provision of service, doing or agreeing to do an act in return for provision of service. Non-monetary consideration also needs to be valued for determining the tax payable on the taxable service and is done according to the provisions of the Service Tax (Determination of Value) Rules 2006.
Activity for consideration

The term ‘activity for a consideration’ involves an element of contractual relationship wherein the person doing an activity does so at the desire of the person for whom the activity is done in exchange for a consideration. An activity done without such a relationship i.e. without the express or implied contractual reciprocity of a consideration would not be an ‘activity for consideration’ even though such an activity may lead to accrual of gains to the person carrying out the activity.

For example - An artist performing on a street does an activity without consideration even though passersby may drop some coins in his bowl kept after feeling either rejoiced or merely out of compassion. They are, however, under no obligation to pay any amount for listening to him nor have they engaged him for his services. On the other hand if the same person is called to perform on payment of an amount of money then the performance becomes an activity for a consideration. Grant of pocket money, a gift or reward (which has not been given in terms of reciprocity), amount paid as alimony for divorce would be examples in this category. 
Consideration itself pre-supposes a certain level of reciprocity.

By a person for another

The term ‘provided by one person to another’ means that services provided by a person to self are outside the ambit of taxable service. For example - service provided by one branch of a company to another or to its head office or vice-versa.
But there are two exceptions to this rule namely – 
· an establishment of a person located in taxable territory and another establishment of such person located in non-taxable territory are treated as establishments of distinct persons (Sec.66A(2))
· an unincorporated association or body of persons and members thereof are also treated as distinct persons (explanation to Sec.65)
For example, services provided by a club to its members and services provided by the branch office of a multinational company to the headquarters of the multi-national company located outside India would be taxable provided other conditions relating to taxability of service are satisfied.
Meaning of Person
According to Sec.65B(37), person includes, -

(i) an individual,

(ii) a Hindu undivided family,

(iii)  a company, 

(iv)  a society, 

(v) a limited liability partnership, 

(vi)  a firm

(vii) an association or body of individuals, whether incorporated or not,

(viii) Government,

(ix)  a local authority, or
(x) every artificial juridical person, not falling within any of the preceding sub-clauses;
Transfer of title in goods or immovable property does not constitute service
Mere transfer of title in goods or immovable property by way of sale, gift or in any other manner for a consideration does not constitute service. Goods has been defined in section 65B of the Act as ‘every kind of moveable property other than actionable claims and money; and includes securities, growing crops, grass and things attached to or forming part of the land which are agreed to be severed before sale or under contract of sale’. Immovable property has not been defined in the Act. Therefore the definition of immovable property in the General Clauses Act, 1897 will be applicable which defines immovable property to include land, benefits to arise out of land, and things attached to the earth, or permanently fastened to anything attached to the earth.

‘Transfer of title’ means change in ownership. Mere transfer of custody or possession over goods or immovable property where ownership is not transferred does not amount to transfer of title. For example giving the property on rent or goods for use on hire would not involve a transfer of title.

A transaction which in addition to a transfer of title in goods or immovable property involves an element of another activity carried out or to be carried out by the person transferring the title would not be out rightly excluded from the definition of service. Such transactions are liable to be treated as follows-

If two transactions, although associated, are two discernibly separate transactions then each of the separate transactions would be assessed independently. In other words the discernible portion of the transaction which constitutes, let’s say, a transfer of title in goods, would be excluded from the definition of service by operation of the said exclusion clause while the service portion would be included in the definition of service. For example a builder carrying out an activity for a client wherein a flat is constructed by the builder for the client for which payments are received in instalments and on completion of the construction the title in the flat is transferred to the client involves two elements namely provision of construction service and transfer of title in immovable property. The two activities are discernibly separate. The activity of construction carried out by the builder would, therefore, be a service and the activity of transfer of title in the flat would be outside the ambit of service. 
Transactions only in money or actionable claims does not constitute service
Deposits in or withdrawals from a bank account, advancing or repayment of principal sum on loan to someone or conversion of currency note to coins to the extent of amount received etc will not constitute service.
Investment of funds by a person with another for which the return on such investment is returned or repatriated to the investors without retaining any portion of the return on such investment of funds is a transaction only in money. However, if a commission is charged or a portion of the return is retained as service charges, then such commission or portion of return is out of the purview of transaction only in money and hence taxable.
According to Section 3 of the Transfer of Property Act, 1893, actionable claims means a claim to any debt, other than a debt secured by mortgage of immovable property or by hypothecation or pledge of movable property or to any beneficial interest in movable property not in the possession, either actual or constructive, of the claimant, which the Civil Courts recognize as affording grounds for relief, whether such debt or beneficial interest be existent, accruing, conditional or contingent. Unsecured debts, right to participate in the draw to be held in a lottery are examples of actionable claims.
Deemed Sales does not constitute service
Activity to be taxable should not constitute merely a transfer, delivery or supply of goods which is deemed to be a sale of goods within the meaning of clause (29A) of article 366 of the Constitution.
The six categories of deemed sales as defined in article 366(29A) of the Constitution are –

i. transfer, otherwise than in pursuance of a contract, of property in any goods for cash, deferred payment or other valuable consideration;

ii. transfer of property in goods (whether as goods or in some other form) involved in the execution of a works contract; 

iii. delivery of goods on hire-purchase or any system of payment by installments; 

iv. transfer of the right to use any goods for any purpose (whether or not for a specified period) for cash, deferred payment or other valuable consideration;

v. supply of goods by any unincorporated association or body of persons to a member thereof for cash, deferred payment or other valuable consideration;

vi. supply, by way of or as part of any service or in any other manner whatsoever, of goods, being food or any other article for human consumption or any drink (whether or not intoxicating), where such supply or service, is for cash, deferred payment or other valuable consideration.
Provision of service by an employee to the employer

Provision of service by an employee to the employer is outside the ambit of service. Only services that are provided by the employee to the employer in the course of employment are outside the ambit of services. Services provided outside the ambit of employment for a consideration would be a service. For example, if an employee provides his services on contract basis to an associate company of the employer, then this would be treated as provision of service. Services provided on contract basis i.e. principal-to-principal basis are not services provided in the course of employment. Amounts paid by the employer to the employee for premature termination of a contract of employment are treatable as amounts paid in relation to services provided by the employee to the employer in the course of employment. Hence, amounts so paid would not be chargeable to service tax. However any amount paid for not joining a competing business would be liable to be taxed being paid for providing the service of forbearance to act.
What is Service Tax?
Service tax is a tax which is payable on services provided by the service provider. Just like excise duty is payable on goods manufactured, in the same way service tax is payable on service provided. Service tax is payable by the provided of the service to the Government of India, but the service provider can also collect this tax from the consumer of service i.e. the recipient of service and deposit it with the Government.
The provisions relating to Service Tax were brought into force with effect from 1st July 1994. It extends to the whole of India except the state of Jammu & Kashmir. The services, brought under the tax net in the year 1994-95 were:

(1) Telephone

(2) Stockbroker

(3) General Insurance

Thereafter the Finance Acts of the forthcoming years extended the scope of service tax an covered a large number of services.
Liability to service tax
Earlier service tax was payable only on a specified list of services, but with effect from July 1st, 2012, service tax will be applicable on all services except the negative list of services. Hence every service provided is now required to apply for service tax registration if the value of services provided by him during a financial year is more than Rs.9 lakhs, but the service tax will be payable only when the value of services is more than Rs.10 lakhs. 

New Scheme of taxation

· Service’ has been defined in clause (44) of section 65B of the Act.

· Section 66B specifies the charge of service tax which is essentially that service tax shall be levied on all services provided or agreed to be provided in a taxable territory, other than services specified in the negative list. 

· The negative list of services is contained in section 66D of the Act. 

· Since provision of service in the taxable territory is an important ingredient of taxability, section 66C empowers the Central Government to make rules for determination of place of provision of service. Under these provisions the Place of Provision of Services Rules, 2012 have been made. 

· To remove some ambiguities certain activities have been specifically defined by description as services and are referred as Declared Services (listed in section 66E). 

· In addition to the services specified in the negative list, certain exemptions have been given. Most of the exemptions have been consolidated in a single mega exemption for ease of reference. 

· Principles have been laid down in section 66F of the Act for interpretation wherever services have to be treated differentially for any reason and also for determining the taxability of bundled services.

· The system of valuation of services for levy of service tax and of availment and utilization of Cenvat credits essentially remains the same with only incidental changes required for the new system of taxation.
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Calculation of Service Tax
New service tax regime from July 1st, 2012

A new service tax regime, based on a negative list of exempted services, will come into effect from July 1, 2012.

With this, all services — except the 38 activities put on the negative list — will come under the tax at the increased rate of 12 per cent, as announced in the Union budget.

As of now, service tax is being levied on 119 services based on a positive list. The switch-over to a negative list-based approach is aimed at aligning the indirect taxation system to the proposed Goods and Services Tax (GST) regime, which is sought to be introduced to unify the levies of the Centre and the States into a composite system.

As per the negative list-based approach, services such as metered taxis, auto-rickshaws, betting, gambling, lottery, entry to amusement parks, transport of goods or passengers and transmission and distribution of electricity by distribution companies will not come under the service tax net.

Other important services exempted from the levy are solemn activities such as funeral, burial, mutate services and transport of deceased. In the education sector, school and university courses, as also approved vocational studies, have been exempted.

Likewise, auxiliary educational services and renting of immovable property by educational institutions in respect of education will not be taxed. However, coaching classes and training institutions will be taxed.

Among the other services included in the negative list are those provided to government, local authorities or a government authority for repair and maintenance of an aircraft. Likewise, services provided by advocates to other advocates and business entities up to a turnover of Rs. 10 lakh in the preceding financial year will be exempt from the tax.

Services provided by way of public convenience, such as bathroom, washroom, urinals or toilets, are included in the negative list, just as services relating to work contracts for a scheme under the Jawaharlal Nehru National Rural Urban Renewal Mission or the Rajiv Awas Yojana.

Renting of Immovable Property 

Renting has been defined in section 65B as ‘‘allowing, permitting or granting access, entry, occupation, usage or any such facility, wholly or partly, in an immovable property, with or without the transfer of possession or control of the said immovable property and includes letting, leasing, licensing or other similar arrangements in respect of immovable property”.

The phrase ‘residential dwelling’ has not been defined in the Act. It has therefore to be interpreted in terms of the normal trade parlance as per which it is any residential accommodation, but does not include hotel, motel, inn, guest house, camp–site, lodge, house boat, or like places meant for temporary stay.

Renting of certain kinds of immovable properties is specified in the negative list. These are –

· renting of vacant land, with or without a structure incidental to its use, relating to agriculture;

· renting of residential dwelling for use as residence;

· renting out of any property by the Reserve Bank of India;

· renting out of any property by a Government or a local authority to a non-business entity.

Renting of all other immovable properties would be taxable unless covered by an exemption. The exemptions are – 

· Threshold level exemption up to Rs. 10 lakh.

· Renting of precincts of a religious place meant for general public.

· Renting of a hotel, inn, guest house, club, campsite or other commercial places meant for residential or lodging purposes, having declared tariff of a room below rupees one thousand per day or equivalent.

· Renting to an exempt educational institution.

Some activities that is chargeable/not chargeable to service tax - 

· If a residential house taken on rent is used only or predominantly for commercial or non-residential use – then the renting transaction is not covered in the negative list entry.

· If a house is given on rent and the same is used as a hotel or a lodge - the renting transaction is not covered in the negative list entry because the person taking it on rent is using it for a commercial purpose.

· Rooms in a hotel or a lodge are let out whether or not for temporary stay - the renting transaction is not covered in the negative list entry because a hotel or a lodge is not a residential dwelling.

· Government department allots houses to its employees and charges a license fee - such service would be covered in the negative list entry relating to services provided by government and hence non- taxable.

· Furnished flats given on rent for temporary stay (a few days) - such renting as residential dwelling for the bonafide use of a person or his family for a reasonable period shall be residential use; but if the same is given for a short stay for different persons over a period of time the same would be liable to tax.

· Renting of property to an educational body - Exempted if provided to an educational institution for the purpose of education which is exempt from the levy of service tax; to others will be taxable.

· Renting of vacant land for animal husbandry or floriculture - Not chargeable to service tax as it is covered in the negative list entry relating to agriculture.

· Renting of land or building for entertainment or sports - Chargeable to service tax as there is no specific exemption.

· Renting of theatres by owners to film distributors (including under a profit- sharing arrangement) - Chargeable to service tax as the arrangement amounts to renting of immovable property.

Declared Services

In the definition of ‘service’ contained in clause (44) of section 65B of the Act it has also been stated that service includes a declared service. The phrase ‘declared service’ is also defined in the said section as an activity carried out by a person for another for consideration and specified in section 66E of the Act. The following nine activities have been specified in section 66E:

i. renting of immovable property; 

ii. construction of a complex, building, civil structure or a part thereof, including a complex or building intended for sale to a buyer, wholly or partly, except where the entire consideration is received after issuance of certificate of completion by a competent authority; 

iii. temporary transfer or permitting the use or enjoyment of any intellectual property right; 

iv. development, design, programming, customization, adaptation, up gradation, enhancement, implementation of information technology software; 

v. agreeing to the obligation to refrain from an act, or to tolerate an act or a situation, or to do an act; 

vi. transfer of goods by way of hiring, leasing, licensing or any such manner without transfer of right to use such goods; 

vii. activities in relation to delivery of goods on hire purchase or any system of payment by installments; 

viii. service portion in execution of a works contract; 

ix. service portion in an activity wherein goods, being food or any other article of human consumption or any drink (whether or not intoxicating) is supplied in any manner as part of the activity.

Construction service

This service is already taxable as part of construction of residential complex service under clause (zzzh) of sub-section 105 of section 65 of the Act and as part of service in relation to commercial or industrial construction under clause (zzq) of sub-section 105 of section 65 of the Finance Act. This entry covers the services provided by builders or developers or any other person, where building complexes, civil structure or part thereof are offered for sale but the payment for such building or complex or part thereof is received before the issuance of completion certificate by a competent authority.

Construction service provided by the builder/developer is taxable in case any part of the

payment/development rights of the land was received by the builder/ developer before the issuance of completion certificate and the service tax would be required to be paid by builder/developers even for the flats given to the land owner.

Construction services exempted when provided to the Government, a local authority or a governmental authority
Exemption is available to the services by way of construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation, or alteration of:

A. a civil structure or any other original works meant predominantly for use other than for commerce, industry, or any other business or profession;

B. a historical monument, archaeological site or remains of national importance, archaeological excavation, or antiquity specified under Ancient Monuments and Archaeological Sites and Remains Act, 1958;

C. a structure meant predominantly for use as (i) an educational, (ii) a clinical, or (iii) an art or cultural establishment;

D. canal, dam or other irrigation works;

E. pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage treatment or disposal;

F. a residential complex predominantly meant for self-use or the use of their employees or other persons specified in the use of a religious building.

In a recent judgement passed by the Mumbai High Court in the case of Maharashtra Chamber of Housing Industry and Others vs. Union of India [012-TIOL-78-HC-Mum-ST] has upheld the Constitutional validity of levy of service tax, under clauses (zzzh) and (zzzzu) of section 65, on similar construction services provided by a builder. A relevant portion of the judgement is reproduced below-

“29. The charge of tax under Section 66 of the Finance Act is on the taxable services defined in clause (105) of Section 65. The charge of tax is on the rendering of a taxable service. The taxable event is the rendering of a service which falls within the description set out in sub-clauses (zzq), (zzzh) and (zzzzu). The object of the tax is a levy on services which are made taxable. The fact that a taxable service is rendered in relation to an activity which occurs on land does not render the charging provision as imposing a tax on land and buildings. The charge continues to be a charge on taxable services. The charge is not a charge on land or buildings as a unit. The tax is not on the general ownership of land. The tax is not a tax which is directly imposed on land and buildings. The fact that land is subject to an activity involving construction of a building or a complex does not determine the legislative competence of Parliament. The fact that the activity in question is an activity which is rendered on land does not make the tax a tax on land. The charge is on rendering a taxable service and the fact that the service is rendered in relation to land does not alter the nature or character of the levy. The legislature has expanded the notion of taxable service by incorporating within the ambit of clause (zzq) and clause (zzzh) services rendered by a builder to the buyer in the course of an intended sale whether before, during or after construction. There is a legislative assessment underlying the imposition of the tax which is that during the course of a construction related activity, a service is rendered by the builder to the buyer. Whether that assessment can be challenged in assailing constitutional validity is a separate issue which would be considered a little later. At this stage, what merits emphasis is that the charge which has been imposed by the legislature is on the activity involving the provision of a service by a builder to the buyer in the course of the execution of a contract involving the intended sale of immovable property.

30. Parliament, in bringing about the amendment in question has made a legislative assessment to the effect that a service is rendered by builders to buyers during the course of construction activities. In our view, that legislative assessment does not impinge upon the constitutional validity of the tax once, the true nature and character of the tax is held not to fall within the scope of Entry 49 of List II. So long as the tax does not fall within any head of legislative power reserved to the States, the tax must of necessity fall within the legislative competence of Parliament. This is a settled principle of law, since the residuary power to legislate on a field of legislation which does not fall within the exclusive domain of the States is vested in Parliament under Article 248 read with Entry 97 of List I.”

The service tax liability in the following model - land is owned by a society, comprising members of the society with each member entitled to his share by way of an apartment. Society /individual flat owners give ‘No Objection Certificate’ (NOC) or permission to the builder/developer, for re-construction. The builder/developer makes new flats with same or different carpet area for original owners of flats and additionally may also be involved in one or more of the following: (i) construct some additional flats for sale to others; (ii) arrange for rental accommodation or rent payments for society members/original owners for stay during the period of reconstruction; (iii) pay an additional amount to the original owners of flats in the society
Under this model, the builder/developer receives consideration for the construction service provided by him, from two categories of service receivers. First category is the society/members of the society, who transfer development rights over the land (including the permission for additional number of flats), to the builder/developer. The second category of service receivers consist of buyers of flats other than the society/members. Generally, they pay by cash. Re-construction undertaken by a building society by directly engaging a builder/developer will be chargeable to service tax as works contract service for all the flats built now.

When a certain number of flats are given by the builder/developer to a land owner in a collaborative agreement to construct, in lieu of the land or development rights transferred, will such transferee be required to pay service tax on further sale of flats to customers?

The service tax will be required to be paid by such transferee if any consideration is received by him from any person before the receipt of completion certificate.

Construction of roads for use by general public is exempt from service tax. Construction of roads which are not for general public use e.g. construction of roads in a factory, residential complex would be taxable.

Works Contract

Works contract has been defined in section 65B of the Finance Act as a contract wherein transfer of property in goods involved in the execution of such contract is leviable to tax as sale of goods and such contract is for the purpose of carrying out construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation, alteration of any moveable or immoveable property or for carrying out any other similar activity or a part thereof in relation to such property.
Typically every works contract involves an element of sale of goods and provision of service. In terms of Article 366 (29A) of the Constitution of India transfer of property in goods involved in execution of works contract is deemed to be a sale of such goods. It is a well settled position of law, declared by the Supreme Court in BSNL‘s case [2006(2) STR 161 (SC)], that a works contract can be segregated into a contract of sale of goods and contract of provision of service.

Contracts for construction of a pipe line or conduit would be covered under works contract as pipeline or conduits are structures on land.

Contracts for erection commissioning or installation of plant, machinery, equipment or structures, whether prefabricated or otherwise, would be treated as a works contract if transfer of property in goods is involved in such a contract.

Contracts for painting of a building, repair of a building, renovation of a building, wall tiling and flooring will be covered under works contract if such contracts involve provision of materials as well.
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