

WORKS CONTRACT UNDER SERVICE TAX

Works Contract as understood in common parlance is a contract which involves transfer of property in goods alongwith a service e.g. Service of a restaurant serving the food inside the restaurant or servicing and repairing of a motor vehicle or construction of a building with material or supply and installation of a machine etc. Basic ingredient of a contract to qualify as a contract is not only passing of the property in goods but also that it should be bundled with rendering of the service as evident from the above examples.
The contract where property in goods is transferred but no service has been rendered are transactions of sales and where only service is rendered without transfer of property are of the nature of service or job-work.

Prior to 01.07.2012 the term “works contract” was defined as an explanation to section 65 (105) (zzzza) which reads

“works contract means a contract wherein,— 

(i) transfer of property in goods involved in the execution of such contract is leviable to tax as sale of goods, and 

(ii) such contract is for the purposes of carrying out,— 

(a) erection, commissioning or installation of plant, machinery, equipment or structures, whether pre-fabricated or otherwise, installation of electrical and electronic devices, plumbing, drain laying or other installations for transport of fluids, heating, ventilation or air- conditioning including related pipe work, duct work and sheet metal work, thermal insulation, sound insulation, fire proofing or water proofing, lift and escalator, fire escape staircases or elevators; or 

(b) construction of a new building or a civil structure or a part thereof, or of a pipeline or conduit, primarily for the purposes of commerce or industry; or 

(c) construction of a new residential complex or a part thereof; or 

(d) completion and finishing services, repair, alteration, renovation or restoration of, or similar services, in relation to (b) and (c); or 

(e) turnkey projects including engineering, procurement and construction or commissioning (EPC) projects”

In view of the above definition erection, commissioning or installation of the specified items, turnkey projects and construction or repairing of buildings or civil structure etc were covered under works contract obviously only if such contracts involved transfer of property in goods.
Now, the term “Works Contract” is defined under section 65B (54) to mean “a contract wherein transfer of property in goods involved in the execution of such contract is leviable to tax as sale of goods and such contract is for the purpose of carrying out construction, erection, commissioning, installation, completion, fitting out, improvement, repair, renovation, alteration of any building or structure on land or for carrying out any other similar activity or a part thereof in relation to any building or structure on land”

A careful reading of the above definition suggest that contracts of construction, erection, commissioning, installation, completion, fitting out, improvement, repair, renovation, alteration are covered only with respect to building or structure on land involving transfer of property in execution of  such contracts.
The use of words “any building” in the definition is to include all type  of building whether they are residential, commercial, educational, philanthropic or otherwise and also includes single unit or multi unit buildings. 
The words “structure on land” is to be constructed as the structure which are built or erected or installed on the land like bridges, canals, electricity transmission towers, gas or oil or other liquid diversion or distribution centres, wells, roads etc. but this term certainly does not include the activity which involves just fastening or tying something to the land e.g. laying a pipe line or fixing the machines with foundation bolts etc.
In other words the contracts of construction, erection, commissioning, installation, completion, fitting out, improvement, repair, renovation, alteration with respect to machinery, motor vehicle, pipe lines etc. are not covered under the term works contract.
If the recipient of the “works contract” service is a business entity registered as body corporate then such body corporate is liable to pay 50% of service tax if service is received from any individual, Hindu Undivided Family or partnership firm, whether registered or not, including association of persons and such service provider is located in the taxable territory. 


