Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007

Notification No. 32/2007-ST as Amended up to Date

G.S.R. (E).--In exercise of the powers conferred by sections 93 and 94 of the Finance Act, 1994 (32 of 1994), the Central Government hereby makes the following rules, namely :

1. Short title and commencement

(i) These rules may be called the Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007.

(ii) They shall come into force with effect from the 1-6-2007.

2. Definitions

In these rules, unless the context otherwise requires,--

(i) 'Act' means the Finance Act, 1994 (32 of 1994);

(ii) 'section' means the section of the Act;

(iii) 'works contract service' means services provided in relation to the execution of a works contract referred to in sub-clause (zzzza) of clause (105) of section 65 of the Act;

(iv) words and expressions used in these rules and not defined but defined in the Act shall have the meanings respectively assigned to them in the Act.

3. (1) Notwithstanding anything contained in section 67 of the Act and rule 2A of the Service (Determination of Value) Rules, 2006, the person liable to pay service tax in relation to works contract service shall have the option to discharge his service tax liability on the works contract service provided or to be provided, instead of paying service tax at the rate specified in section 66 of the Act, by paying an amount equivalent to [Four per cent] of the gross amount charged for the works contract.

[Explanation.--For the purposes of this sub-rule, gross amount charged for the works contract shall be the sum,--

(a) including--

(i) the value of all goods used in or in relation to the execution of the works contract, whether supplied under any other contract for a consideration or otherwise; and

(ii) the value of all the services that are required to be provided for the execution of the works contract;

(b) excluding --

(i) the value added tax or sales tax as the case may be paid on transfer of property in goods involved; and

(ii) the cost of machinery and tools used in the execution of the said works contract except for the charges for obtaining them on hire :

Provided that nothing contained in this Explanation shall apply to a works contract, where the execution under the said contract has commenced or where any payment, except by way of credit or debit to any account, has been made in relation to the said contract on or before the 7th day of July, 2009.]

(2) The provider of taxable service shall not take CENVAT credit of duties or cess paid on any inputs, used in or in relation to the said works contract, under the provisions of CENVAT Credit Rules, 2004.

[(2A) The CENVAT credit of tax paid on taxable services as referred to under sub-clauses (zzd), (zzq) and (zzzh) of clause (105) of section 65 of the Finance Act, 1994, shall be available only to the extent of 40% of the service tax paid when such tax has been paid on the full value of the service after availing CENVAT credit on inputs.]

(3) The provider of taxable service who opts to pay service tax under these rules shall exercise such option in respect of a works contract prior to payment of service tax in respect of the said works contract and the option so exercised shall be applicable for the entire works contract and shall not be withdrawn until the completion of the said works contract.

[(4). The option under sub-rule (3) shall be permissible only where the declared value of the works contract is not less than the gross amount charged for such works contract.]
Composition scheme for payment of service tax

There may be a case that any person engaged in execution of work contract service is not able to determine the value of transfer of property in goods involved in the execution of a work contract. In such a case it would difficult to determine the value of taxable service in accordance with rule 2A of the Service Tax (Determination of Value) Rules, 2005. the service provider has been given an option to adopt the composition scheme for payment of service tax on works contract service in accordance with the Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007.

Rate of tax under composition scheme

Under this scheme, a works contractor has the option to pay an amount equivalent to 4 per cent (2% up to 27-2-2007) of the amount charged for the works contract instead of paying service tax at the normal rate of 10%. Education cess of the rate of 2% and Secondary and Higher Education Cess 1% is imposable on the composition rate also. Hence, the effective rate for payment of service tax under composition scheme is 4.12 (2.06% upto 27-2-2007).
Scope of taxable service

Departmental clarification

While clarifying the scope of works contract service, the CBEC vide Circular DOF No. 334/1/2007-TRU, dt. 28-2-2007, has stated as under :

"VAT/sales tax is leviable on transfer of property in goods involved in the execution of a works contract. The proposed taxable service is to levy service tax on services involved in the execution of a works contract. It may be noted that under this service only the following works contracts wherein transfer of property in goods involved in execution of such works contract is livable to VAT/sales tax, are covered, namely :

(i) works contract for carrying out erection, commissioning or installation

(ii) works contract for commercial or industrial construction.

(iii) works contract for construction of complex

(iv) works contract for turnkey projects including Engineering Procurement and Construction or Commissioning (EPC) projects.

** Taxable value under this service is that part of the value of the works contract which is relatable to services provided in the execution of a works contract. Such value is to be determined on actual basis based on the records maintained by the assessee. However, it is proposed to give an option to an assessee to opt for a composition scheme. Under the composition scheme, the assessee is required to pay 4.12% of the total value of the works contract as service tax. Assessee opting for the composition scheme is not entitled to avail cenvat credit of capital goods, inputs and input services required for use in the works contract. Valuation of works contract and details of the composition scheme will be notified separately."

Goods or material must be chargeable to VAT/Sales tax

For the purpose of levy of service tax under the works contract service, any contract will be said to be a "works contract" only when such contract is for the purpose of carrying out any work specified under sub-clauses (a) to (e) above, and transfer of property in goods involved in the execution of such contract is chargeable to VAT/Sales tax.

If no goods or material is involved in the execution of the contract or if VAT/sales tax is not leviable on the goods or material involved in the contract, such service shall not be covered within the scope of works contract service.

Construction labour contract service

The construction labour contract service, may be said to be falling under the following categories of the taxable service, namely :

(a) Commercial or industrial (or residential complex) construction service;

(b) Manpower recruitment or supply agency service; or

(c) Business auxiliary service.

Hence, one has to refer to the terms of the contract entered between the parties. If the labour contractor has undertaken to complete whole construction work on his own by employing his own labour force, then his service would necessarily fall within the category of construction (commercial or residential, as the case may be) service. If however, the labour contractor's role is confined only to supply manpower (i.e., labour) for the construction service, then his services would fall within the category of "Manpower recruitment and supply service". As both the aforesaid services are most specific to the service in relation to labour contractor's service hence, there would be no question of treating it as business auxiliary service.

