Clarification issued by the Department on Construction Services

Date: 2 March 2012

Dear All,

The service tax department has issued a service tax circular no 151 / 2 /2012 – ST dated 10 February 2012 in relation to the construction service.  In this circular the service tax department has clarified on different business models considering the complexity involved in interpretation for construction services for flats or houses or commercial units. The same is enumerated as follows:



1. Tripartite Business Model:

There are 3 parties involved in a tripartite agreement which are as follows:

· Landowner – Person who owns the land

· Builder/Developer – Person who undertakes the responsibility of developing the land.

· Contractor - Person who undertakes the contract of construction.

The land owner allows the builder or developer to construct the houses or flats or commercial units on the land owned by them.  The land owner provides the builder TDR (Transferable Development Rights) for a consideration. Further, the builder appoints various contractors for construction of building.  Under this arrangement, following transactions can be distinguished:


· Landowner selling land/TDR to Builder/ developer: 

No service tax is leviable on such transaction as there is no service element involved in the said transaction.

· Builder/Developer receiving consideration in the form of land development rights for the construction service provided to landowner : 

· For period prior to 01.07.2010: Service tax is not leviable in view of Circular No. 108/02/2009 – ST dated 29.01.2009 wherein it has been clarified that construction services provided by the builder prior to 01.07.2010 would not be taxable.

· For period after 01.07.2010: Service tax is leviable on the construction service provided by the builder/developer to any other person in view of the amendment made by Finance Act, 2010 w.e.f 01.07.2010. Thus for the period after 01.07.2010 service tax is leviable on any part of the payment received by the builder/developer (and also includes development rights) before the issuance of completion certificate and thus the builders/developers are required to pay service tax on the same.

Notes:

a. Value for the purpose of levy of service tax is determined in terms of Section 67 (iii) of the Finance Act, 1994 read with Rule 3(a) of the Service tax (Determination of Value) Rules, 2006 as the consideration for these flats.  

b. Thus accordingly, the value of these flats = Value of similar flats charged by the builders from other buyers.

c. In case of fluctuation of price over a period of sale, 
    The value of these flats = Value of similar flats sold


· Builder/Developer receiving consideration in the form of cash for the construction service provided to person other than landowner (i.e. buyers of the flats):

·  For period prior to 01.07.2010: Service tax is not leviable in view of Circular No. 108/02/2009 – ST dated 29.01.2009 wherein it has been clarified that construction services provided by the builder prior to 01.07.2010 would not be taxable.

· For period after 01.07.2010: Service tax is leviable on the construction service provided by the builder/developer to any other person in view of the amendment made by Finance Act, 2010 w.e.f 01.07.2010. Thus for the period after 01.07.2010 service tax is leviable on any part of the payment received by the builder/developer (and also includes development rights) before the issuance of completion certificate and thus the builders/developers are required to pay service tax on the same.

Note:

a. The value for the purpose of levy of service tax shall be value determined in terms of Section 67 of the Finance Act, 1994 i.e. Gross value received
		

· Provision of construction services by the contractors towards Builder or Developer

These are the basic services on the bases on which the building is constructed.  These services have to be assessed separately whether the service tax is required to be paid or not, under which category and at what rate service tax is required to be paid.

2. Redevelopment including Slum Rehabilitation projects:

In a Redevelopment projects, the land is owned by the society comprising members of the society with each member entitled to his share by way of an apartment. For redevelopment society / individual flat owners give “No Objection Certificate” (NOC) or permission to the builder/developer, for re-construction. Thus the leviability of service tax is depicted as follows:

 
3. Investment Model:

Under this business model, the builder or developer accepts advances from the investors.  These investors give advance against a flat that is allotted to him or it is just taken on account.  This advance is normally withdrawn when the project reaches the completion stage.  Either the amount is withdrawn or a flat is booked against the money invested.  Since at the stage of acceptance of money from the investor, it is not certain whether he may purchase the flat or not.  The advance received is to be considered for consideration for construction of flat / house / commercial unit. However, in case of cancellation of advance or refund of the money invested, the builder will be allowed to take credit of the same and in future whenever any buyer comes to purchase the flat which has been allotted to the investor, applicability of service tax would be determined as a fresh transaction. 

4. Conversion Model:



5. Build Operate Transport (BOT) Projects:

In these types of projects, the government appoints a private player referred as concessionaire on bidding basis.  The concessionaire shall be builds the desired projects.  The concessionaire hires a contractor where he lacks certain skills and outsources the projects to the said contractor who possess such skills. Thus position of taxability in relation to various transactions is explained as follows:





6. Joint Development Agreement Models:

Under this model, the two or more developers or builders come together for the purpose of development of any property.  Either they create a new different entity or otherwise operate under an unincorporated association or body of persons.  This new entity takes up the entire construction job.





7. Where there is no requirement of OC or requirement is waived off, dividing line between service and sale is necessary. Hence for that purpose an equivalent of such completion certificate should be issued by architect, chartered engineer or licensed surveyors.

Thus we have summarized the different scenario under which the service tax is applicable to the construction services.

In case you require further clarification, please feel free to contact the under signed.

Yours truly,


CA. Kevin Shah

Builder/Developer    
( Service provider)
providing service


Members who are transferring development rights thus receiving services


Additional carpet area received 


Buyers of flats other than the society members (mostly  in cash)


Service tax  leviable after 01.07.2010


Service Provider providing Construction Services


Services provided to following persons


Nature of services received by the person


Newly constructed flats of same carpet area 


No service tax is leviable 


No service tax is leviable

























Originally  built as


Building/ Civil Structure


Later sold as 


Commercial Unit   OR   Residential Complex


Taxability on the same


No Service tax is leviable on  such transaction










Government enters into a contract  with Concessionaire for renting of vacant land 


Service tax Leviable:

YES (after 01.07.2010)


Category: 
Renting of Immovable property


Concessionaire  enters into a contract with other contractors for constructing  


Service tax Leviable:

YES


Category:
Depending upon the nature of services provided


Services provided by the concessionaire to the user


Service tax Leviable:

YES (after 01.07.2010)


Category:
Depending upon the nature of the services provided






















New Entity/AOP/BOI formed for undertaking construction activity


Builder  A


Builder B


Builder C


Service tax is requried to be paid under applicable service tax category after 01.07.2010













Business Models


1. Tripartite Business model


2.Redevelopment/Slum Rehab projects


3. Investment Model


4. Conversion Model


5. BOT Projects


6. Joint Development Agreement Model






















