CA FINAL
IDT – SERVICE TAX      THE EXPERTISE POINT 


PART – I   CONCEPTS, CHARGE AND VALUATION [THEORY]
· CONCEPTS OF SERVICE TAX

It is a tax on services. It is leviable only if there is provision of services.

SERVICE – means a useful result or product of labour which is intangible.

· CONTENTS OF SERVICE TAX

· Finance Act, 1994

· Service Tax rules 1994

· CENVAT credit Rules, 2004

· Export of Service Rules. 2005

· Service Tax (Registration of special category of persons) Rules 2005

· Service Tax (Determination of values) Rules, 2006
· Taxation of services (provided from outside India and received in India)Rules, 2006

· Work contract(composition scheme for payment of service tax)Rules,2007

· Other rules, notifications and circulars 

EXTENT AND SCOPE OF SERVICE TAX LAW 
[MAY2010]
· CHAPTER V OF THE Finance Act, 1994 which comes into force from 1.7.1994 extends to the whole of India except the state of J&K

· ‘India’ includes territorial waters of India, i.e. upto 12 nautical miles from the land mass of India

· Services provided in the territory jurisdiction of J&K are not liable to service tax.

· SILENT FERTURES OF THE SERVICE TAX

· SCOPE: it is leviable on taxable services ‘provided’ or ‘to be provided’ by the service provider to the other person. The service ‘to be provided’ in future are taxed only if payment in its respect is received in advance.
· RATE: w.e.f. 24.2.2009 it is leviable 10% of the taxable services. Education cess 2% and Secondary and Higher Education cess 1% are chargeable on the amount of service tax

· Free Services are not taxable

· CENVAT CREDIT: the credit of Service Tax and excise duty across goods and services is allowable In accordance with the CENVAT CREDIT RULES, 2004. Accordingly, output service provider can avail credit not only of the service tax paid on any input service consumed for rendering any output service but also of the excise duty paid on any inputs and capital goods used for rendering output services. CENVAT accredit so availed can be utilized for payment of service tax on taxable output service.

· SECTION  65A:  CLASSIFICATION OF SERVICES   
· NEED FOR CLASSIFICATION: For the purpose of charge of service tax, services are to be classified under different categories of taxable services. In that case, the exemption will apply only if the service gets classify under that ‘taxable service’ to which the exemption pertains. Wrong classification giving rise to interest and penalty.

· PRINCIPLE OF CLASSIFICATION: when a taxable service is prima facie classifiable under that categories of service, it shall be so classified. However, where a taxable service is prima facie classifiable under two or more categories of service , then, classification shall be done as follows,

1. It shall be classified under the category which provides the most specific description.

2. If it is composite service consisting of a combination of different services which can not be classified in the manner specified in 1 above then such service shall be classified under that category which gives them their essential character.

3. If a service can not be classified In the manner specified in above two then it shall be classified under the category, which occurs first in clause (105)of section 65.
EXCEPTION OF ABOVE RULE: [w.e.f 1.7.2010]:


It has been provided that the provision of section 65A shall not apply to any service when the same is rendered wholly within: -a. the port or (b) other port or (c) the airport or civil enclave.  Thus any service rendered wholly within the port, or other port, or, the airport/civil enclave shall be respectively be classified only under “port services” , or “other port services” or “airport services”


E.g. construction activity carried out within the port shall fall under “port services” and not the “commercial or industrial construction” or “construction of complex” service.

SECTION 67: VALUATION OF TAXABLE SERVICES    
[JUNE2009]

·  Service Tax is chargeable on any taxable services with reference to its value, such value is computed as below

Rule 3 of Service Tax (Determination of value)Rules, 2006

	
	Consideration
	Valuation of services

	A
	Where the provision of service is for consideration in money
	Gross amount charged by the service provider for such service

	B
	Where the provision of service is for consideration not wholly of partly in money
	Such amount of money, with addition of service tax charged as is equivalent to the consideration

	C
	Where the provision of service is for consideration which is not ascertainable
	Amount as per determined in the manner prescribed by Service Tax (determination of value) Rules,2006


· Where gross amount charged is inclusive of tax: 

                              Value of taxable service =   gross amt. charged(inclusive of  Service Tax )  x  100
                                                      (100 + Rate of Service Tax) i.e. 110.3
                              Service tax payable         =   gross amt. charged(inclusive of Service Tax )  x  10.3
                                                            (100 + Rate of Service Tax) i.e. 110.3

· Where the client pays part of the bill amount as a full settlement, the amount so received is to be regarded as gross amount inclusive of Service Tax and Service Tax liability shall be computed accordingly.

· FREE SERVICES are not taxable, as there is no consideration.

· Unless otherwise stated it must be assumed that all the amounts stated against the taxable services are towards ‘value’ and are not inclusive of service tax.

SERVICE TAX (DETERMINATION OF VALUES)Rules, 2006                                                           

· RULE 2A:  WORK CONTRACT SERVICE
VALUE OF WORK CONTRACT SERVICE =    Gross Amt charged for the work contract 

                                                  LESS            value of transfer of property in goods involved in the execution 

                                                                      Of the said work contract                  

NOTE: NO CENVAT credit of duty paid on goods, which do not form part of value of taxable service i.e. capital goods and materials which do not form part of value of taxable service.
Value of transfer of property in goods involved in execution of work contract: where VAT or sales tax has been paid on the actual value of transfer of property in goods involved in the execution of the works contract, then such value adopted for the purpose of payment of VAT or sales tax, as the case may be, shall be taken as the value of transfer of property in goods involved in the execution of the said works contract.
Gross Amt charged: Gross amount charged for the works contract shall not include VAT or sales tax, as the case may be, paid, if any, on transfer of property in goods involved in the execution of the said works contract;

Value of works contract service includes
· Labour charges for execution of the works
· Amount paid to sub-contractor for labour and services
· Charges for planning. Designing and architect’s fees
· Charges for obtaining on hire or otherwise, machinery and tools used for the execution of the work contract
· Cost of the consumables 
· Cost of establishment of the contractor relatable to supply of labour and services and other similar expenses
· Profit earned by the service provider relatable to supply of labour and services.
· NOTE: Works contract service provider is not eligible to take credit of excise duty paid on such goods
· RULE 3 : As stated above in valuation

· RULE 4: REJECTION OF VALUE
· The central excise officer has the power to satisfy himself as to the accuracy of any information furnished or document presented for valuation

· If Central Excise officer is satisfied that the value so determined by the service provider is not in accordance with the provisions of the act or the rules, he shall issue a notice to such service provider to show cause why the value of such taxable service for the purpose of charging Service Tax should not be fixed at the amount specified In the notice.
· After providing reasonable opportunity of being heard, the officer shall determine the value of  such taxable service.

· RULE 5: INCLUSION AND EXCLUSION OF COSTS IN THE VALUE FOR CHARGING SERVICE TAX

· If any expenditure or costs are incurred by the service provider in the course of providing taxable services, all such exp. Or costs shall be treated as a consideration for the taxable service provided or to be provided and shall be included in the value for charging service tax on that service.
EXCEPTIONS  i.e. EXCLUDED FROM THE VALUE
· Expenditure incurred as ‘pure agent’ shall be excluded from the value of taxable service.
PURE  AGENT: Pure Agent:-- 4 features:

·       Separate agreement to act as pure agent

·       Never gain title over the goods/services so procured 

·       Does not use such goods/services
·      Receive only actual amt. incurred to procure goods or services

· Recipient of service is liable to make payment to third party
· The recipient of service authorizes the service provider to make payment on his behalf
· The service provider recovers from the recipient of service only such amount as has been paid by him to third party.
· The payment made by service provider on behalf of the recipient of the service has been separately indicated in the invoice by the service provider to the recipient of service
· RULE 6: CASES IN WHICH  INCLUSION AND EXCLUSION OF COMMISSION. COSTS etc., 
· This rule specifies certain items, which will be included in the value of the taxable service and which will not be included in the value of taxable services
· INCLUSIONS: 

1. Commission or brokerage charged by a broker on the sale of purchase of securities including payment by stock broker to sub broker

2. Adjustment made by telegraph authority from any deposit made by the subscriber at the time of application for telephone connection or pager or facsimile or telegraph or telex or for leased circuit;

3. Amt of premium charged by the insurer from the policy holder

4. Commission received by the air travel agent from the airline

5. Commission, fee of any other sum received by an actuary. Or intermediary or insurance intermediary or insurance agent from insurer

6. Reimbursement of commission by whatever name called, paid to such agent by the client engaging such agent for the services provided by a clearing and forwarding agent to a client rendering services of clearing and forwarding operations in any manner and
7. The commissions, fee or any other sum, by whatever name called, paid to such agent by the insurer appointing such agent a relation to insurance auxiliary services provided by an insurance agent.

· EXCLUSIONS:

1. Initial deposit made by the subscriber at the time of application for telephone connection or pager or FAX or telegraph or telex or leased circuit

2. Airfare collected by air travel agent in respect of service provided by him

3. Rail fare collected by rail travel agent in  respect of service provided by him

4. Interest on loans

5. The taxes levied by any Government on any passenger travelling by air, if shown separately on the ticket, or the invoice for such ticket, issued to the passengers.

 [w.e.f. 27.02.2010]

GENERAL EXEMPTION FROM SERVICE TAX /  SEC – 93
a. EXPORTS : totally exempted
b. SERVICE PROVIDED OR RECEIVED BY RBI : 

· taxable services provided or to be provided by any person, by RBI , when the service tax for such service is liable to be paid by RBI is exempted

· taxable services provided or to be provided to any person, by RBI, exempted

· taxable service received in India from outside India by RBI, exempted

c.  Service provided to UNO or International organization
d. Service provided for transmission of electricity[w.e.f.27.2.2010]

e. Service provided for distribution of electricity[w.e.f.22.6.2010]

f.  Service provided to FOREIGN DIPLOMATIC MISSION OR COSULAR POST IN INDIA

·  Service provided for official use by any person, exempted[w.e.f.23.5.2007]
·  Service provided for personal use or use of the family members of diplomatic agents or career consular officers posted in foreign diplomatic mission or consular post in India, are exempted[w.e.f. 23.5.2007]

·  NOTE: above two exemptions are available only it the required procedures specified in notifications are followed.

g. Service provided by TBI/STEP are exempted subject to following conditions

· STEP or TBI shall furnish the requisite information in specified format to the concerned assistant/ deputy Commissioner of Central Excise, before taking exemption
· STEP or TBI shall thereafter furnish information in the format mentioned above in the same manner before 30th JULY of each financial year.

h. Service provide by entrepreneur in TBI/STEP exempted subject to following,

· The entrepreneur enters into agreement with TBI/STEP as an incubate

· The total business turnover of such entrepreneur does not exceed 50 LAKH in financial year

· This exemption shall apply for a period of 3 YEARS from the date on which such entrepreneur enters into agreement.

i. Service provided to person holding authorization rights to exhibits cinematograph film exempt subject to following

· The service provided or to be provided is in the relation to the delivery o f the content of the cinematograph

· That the content of such film, being in digitized form, after its encryption, is transmitted directly to a cinema theatre for exhibition through the use of satellite, microwave or terrestrial communication line and not by physical means including CA and DVD

j. EXEMPTIONS TO ADVANCES RECEIVED PRIOR TO 1.7.2010 FOR 8 NEW SERVICES INTRODUCED AND SPECIFIED EXISITING SERVICES EXPANDED BY Finance Act, 2010 
[Notif. Dated 28.6.2010] [IMP]
· The taxable services specified in Finance Act, 2010[i.e. newly introduced services and expansion/amendment of old services] are EXEMPTED to the extent of the amount of advance payment received before 1.7.2010 in respect of them
· If any advance payment, which relates to retrospective amendments in ‘Commercial Training & Coaching Services’ and ‘Rent of immovable Property’ shall NOT EXEMPTED.
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