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TRANSPORTATION OF GOODS BY ROAD
[Comprehensive Note prepared by Shri D.V.Shidhaye on 31/7/2009 after Finance Bill 2009 and updated on 25/2/2010]

I. Key Notes:

This service became taxable only from 1/1/2005 & that time rate of service tax was 10 % (see para II) 
Person Liable to pay Service Tax – As per Section 68 read with Rule No.2 (d)(v) of    Service Tax Rules 1994 any person who pays or is liable to pay freight either himself or through his agent for the transportation of such goods by road in a goods carriage;

[He can be either GTA or Consignor (Sender of goods) or Consignee (i.e. receiver of goods). If GTA does not pay Service Tax then it should be paid by any one of the consignor or consignee]. 

Remember key words “Person who pays freight charges to GTA must pay service tax.

Question: I am a provider of Taxable Service - say erection Service. I erect playhouses in the farms for the farmers. These are structures as immovable property. This structure requires heavy and bulky goods like Pipes, Poly sheets etc. For supply of these goods I place order on B. B pays freight charges on my behalf then B raises invoice on me showing cost of goods separately (say Rs. 50000/-) and freight paid by him separately (Say Rs. 6000/-) and I make him total payment of Rs. 56000/-. Now my question is whether I or B should pay Service Tax. 
My Answer:  .In any taxable service there are minimum two parties viz. Service provfider & service receiver. As per section 68, in majority of cases service provider is liable to pay service tax. However in exceptional cases which are defined in Rule of Service Tax Rules 1994 read with Section 68, service receiver has to pay service tax. In present case B is the independent service receiver. He is the consignor and is not my agent at all. It is B who tells the GTA as to where the consignment should be delivered (i.e. he tells the destination) He pays the freight to GTA. I do not pay any freight to GTA.  Therefore I need not pay service tax again and the liability is on B only.    
Supplementary question:  In the same case I have the goods at my Talegaon godown and I send it to Kolhapur at the site of farmer where I am going to erect polyhouse. Here I pay the freight to GTA as consignor. I do the erection work myself. Therefore erection is my taxable output service.  Here the freight paid fits into input service definition.  Hence I pay service tax and take credit of it. Then use that credit for paying service tax on erection service. If I take a contract under WCT (Composition at 4% rate) then also I can take credit of GTA service Tax.  
When to pay service tax and how to pay? 

Service tax on GTA service is to be paid by GAR 7 challan only and never by debit entry in Cenvat Credit account.

Time table for Service Tax payment 

Quarterly If Service receiver (or GTA) is a Proprietary and Partnerships firm he should pay Quarterly, before 5th of the month immediately following the quarter. 
Monthly If Service receiver (or GTA) is neither is a Proprietary nor Partnerships, but is Pvt Ltd or Ltd or Trust etc., then he should pay service tax monthly before 5th of the month. 
Month of March: Exceptional month when all to pay service tax before 31 March.

Service Tax to be paid on 25 % of the freight amount paid as per Notification No. 13/2008-ST dated 1/3/2008. 
On what amount to pay service tax? 

When advance against order is received or when payment is received. Service tax to be calculated only on received amount and not billed amount. 

When Return should be filed?

This is to be filed twice in a year that is on or before 25 of October for period April to September and 25 April for period October to March. 

Penalty for late filing return:
Maximum Rs. 2000/- per return as per Section 70 of Finance Act 1994. 

Cenvat Credit: Can be taken if this service fits in the definition of input service provided under Rule 2 of Cenvat Credit Rules 2004.(i.e inward freight charges)
[Definition of input service - (l) "input service" means any service, -

(i) used by a provider of taxable service for providing an output service; or

(ii) used by the manufacturer, whether directly or indirectly, in or in relation to the manufacture of final products and “clearance of final products, up to the place of removal,”

[effective from 1/4/2008 by Notification No. 10/2008-C.E.(N.T.) dated 1/3/2008]

and includes services used in relation to setting up, modernization, renovation or repairs of a factory, premises of provider of output service or an office relating to such factory or premises, advertisement or sales promotion, market research, storage up to the place of removal, procurement of inputs, activities relating to business, such as accounting, auditing, financing, recruitment and quality control, coaching and training, computer networking, credit rating, share registry, and security, inward transportation of inputs or capital goods and outward transportation up to the place of removal;

II. Important Definitions as on 23/7/2009 in Finance Act 1994

(A) Taxable service – As per S 65(105) (zzp) - any service provided or to be provided  to any person  by a goods transport agency, in relation to transport of goods  by road in  a goods carriage  is the taxable service. [Till, 16/5/2008 the words were ‘to a customer’ in place of to any person]
(B) Goods Transport Agency (GTA) - S.65 (50b) “goods transport agency” means ‘any person’ (earlier till 1/5/2006 the words were ‘commercial concern which) who provides service in relation to transport of goods by road and issues consignment note, by whatever name called.
[Note by author - Now the GTA can have its own fleet of Trucks or it may hire the trucks owned by other individuals on rental basis and use or have own trucks also and hire other trucks also on rental basis. 

Here ownership of the truck is irrelevant. What that matters is – (a) GTA must be a person (b) It must provide a service to any clients (c) Transportation of goods by goods carriage is the service for which freight charges are collected by GTA either from Consignor or from Consignee (d) Consignment Note is prepared which is the document for delivery of the consignment.  (laymen call it ‘Bilti’ or Lorry Receipt or G.C. Note.)]
(C) “Goods Carriage” S.65 (50a) “goods carriage” has the meaning assigned to it in clause (14) of section 2 of the Motor Vehicles Act, 1988 (59 of 1988).

(D) “Goods” S. 65(50) has the meaning assigned to it in Section 2(7) of Sale of Goods Act
(F) Consignment Note: Every GTA must repeat must issue G.C. Note called by any name like say Lorry Receipt or Bilti or Puchi to the recipient of service. This is compulsory as per Rule 4B of the Service Tax Rules 1994.  The reason is that this is the document which is necessary to take delivery of consignment. 

Explanation to Rule 4B makes it more clear  this way

For the purposes of this rule and the second proviso to rule 4A, “consignment note” means a document, issued by a goods transport agency against the receipt of goods for the purpose of transport of goods by road in a goods carriage, which is serially numbered, and contains the name of the consignor and consignee, registration number of the goods carriage in which the goods are transported, details of the goods transported, details of the place of origin and destination, person liable for paying service tax whether consignor, consignee or the goods transport agency.]

 

(G) Assuarance given in para 149  by Finance Minister during Budget Speech made on 8/7/2004  - “I proposed to add some more this year. These are business exhibition services, airport service, services provided by transport booking agents, transport of goods by air, survey and exploration services, opinion poll service,-----. I may clarify that there is no intention to levy service tax on truck owners or truck operators.’ 

Thus, intention of Government is to tax only service provided by transport booking agents. Thus aspect should be kept in mind while interpreting various provisions in Act and Rules. 

There was again tussle between the Association and Finance Ministry. Finally transportation of goods by road provided by goods transport agency becomes the taxable service with effect from 1/1/2005. There is vast difference between the GTA and GTO.
(H) Accounting Code – for service tax 00440262 and for payment of interest, penalty etc.00440263
III. Rates of Service Tax and Education Cess

	Period from - to 
	Rate of Service Tax
	Rate of Education Cess 
	Rates of Secondary & Higher Education Cess

	10/9/2004 to 17/4/2006
GTA service became taxable from 1/1/2005 only
	10%
	E.Cess @ 2% imposed from 10/9/2004 & continued till date.
	Nil

	18/4/2006 to 11/5/2007 
	12% + E.Cess @ 2%
	2 %
	S&H E.Cess @1% imposed from 11/5/2007

	From 24/2/2009 onwards till date
	10 %
	-- do – continued further 
	-- do – continued further


IV. Exemptions AND Exclusions from this tax:  
(i) Value of taxable service on which service tax to be paid – 25 % of the amount of freight charges as per currently valid Notification No. 13/2008-S.T. dated 1/3/2008. This is unconditional exemption.
(ii) Small service providers whose aggregate value of taxable service render in previous year did not exceed Rs. 10 lakhs [Notification No. 6/2005 ST dated 1-3-2005] Important: The exemption available to small service provider is not available to consignor/ consignee where he is liable to pay service tax]. 
(iii) 29/2008 – S T dated 26/6/2008. This is superseded by No. 1/2009-S.T. dated 5/1/2009 No service tax if truck owner gives on rent his truck to Goods Transport Agency for business of Transportation of goods by road.
(iv) Notification No.1/2009 – Service Tax dated 5/1/2009 gives relief to GTA s .It is the bonanza by Government given to Goods Transport Agencies to expand their business by including cost of all ancillary services mentioned below in Freight and indicate so in their Service Tax invoices raised on Service receivers. All these are otherwise independent taxable services attracting service tax but if these are provided to GTA then no service tax.
“exempts the taxable services specified in sub-clauses (j), (k), (zr), (zza), (zzb), (zzzf), (zzzq) and (zzzzj) of clause (105) of section 65 of the Finance Act, provided by any person to a goods transport agency for use by the said goods transport agency to provide any service, referred to in sub-clause (zzp) of clause (105) of section 65 of the Finance Act, to a customer in relation to transport of goods by road, from the whole of the service tax leviable thereon under section 66 of the Finance Act.”

(j) means Clearing And Forwarding Agent service.

(k) means Manpower Recruitment & supply agency service service.

(zr) means Cargo Handling service.

(zza) means Storage & Warehousing service.

(zzb) means Business Auxiliary Services - scope expanded vide TRU letter  dt.10/9/2004

scope expanded w.e.f. 1/5/2006.

(zzzf) means Packaging Activity service.

(zzzq) means Business support services;

(zzzzj) means Supply of tangible goods  service – this has been exempted from 29/6/2008 by Notification 29/2008-ST.

(v) Service provided to UN and International Agencies
(vi) Services provided to SEZ and SEZ developers
(vii) Service exported as defined in ‘Export of Services’ Rules
(viii) Services provided to foreign diplomatic missions, family members of diplomatic missions etc.
(ix) Exemption to Exporters of Excisable goods - Notification No. 18/2009-S.T. dated 7/7/2009 where duty free procurement of two types of taxable service is allowed and there is no need to file refund claim. These are GTA and Commission agent services. 
(x) Exclusion from Service Tax Notification No. 33/2004-S.T., dated 3/12/2004 Service tax – Exemption to Goods Transport Agency transporting fruits, vegetables, eggs or milk by road (w.e.f. 1/1/2005 and is valid even after 1/6/2007) 
(xi) No service tax is value if freight paid for one consignment is under Rs. 750/-Notification No. 34/2004-S.T., dated 3/12/2004 - Service tax exemption to consignments transported by road when gross amount charged is upto Rs. 1500/- or when gross amount charged for an individual consignment is upto Rs. 750/- (w.e.f. 1/1/2005 and is valid even after 1/6/2007)
[Comments; The difference in these two terms is well explained in “this week” of 2004(174) ELT A45. It reads –

(1) In a single truck, several consignments belonging to different consignors  are consigned to a single consignee. If the gross charges for all the consignments does not exceed Rs. 1500/- there is no tax.

(2) A single consignor sends the goods in a truck to several consignees. Here also if the gross charges to all the consignees do not exceed Rs. 1500/-, there is no tax. Even if the charges for the entire truck exceeds Rs. 1500/-. If the charges for individual consignments does not exceed Rs. 750/- there is no tax
V. Problem of Registered dealer who does not pay Cenvat Duty but passes on credit of Cenvat duty to his customers.

A is the manufacturer of the excisable goods (say Sulphur) and located at say Ankaleshwar.

B is the registered dealer located in Pune. 

C is the Customer of B located at Solapur or near Solapur and is eligible to take Cenvat credit facility.
Real Facts: 

Cost of Sulphur is very low but the freight charges involved by GTA is more than the cost of Sulphur. There is cut throat competition; profit margin of B is small.
C insists that price of B to C for the sale of Sulphur must be FOR Solapur or on basis of free delivery at C’s factory near Solapur. 
A is a tough manufacturer and his price fixed to any buyer (including B) is Ex his factory at Ankaleshwar. Obviously A will never pay freight charges to avoid the service tax liability. 

What should B do then?

Answer: There is a concept of ‘Sale in Transit’ in Excise also. The procedure is simple.

(i) B should place order on A.  (ii)  A should dispatch the Sulphur on freight to pay basis through any GTA who can issue G.C. note for delivery at factory of C (iii) A to indicate in his excise invoice the name of buyer as B and name of consignee as C.(off course with consignee’s excise details like Consignees range, ECC No, Division and Commissionarate must be written on that invoice). (iv) The duplicate copy of Excise invoice goes with Sulphur to C directly. On the basis of it C can take Cenvat credit. (v)Original copy will come to B for making payment to A. (vi) The transporter (i.e. GTA) must issue GC note in the name of C as per Statutory provision mentioned infra. (vii) While taking delivery C should pay freight and also pay service tax as receiver of GTA service being the consignee. (viii) It is inward freight of C. Therefore fits in the definitions of input service enabling C to take credit of service tax paid by him. (ix) B should issue a credit note on C limited to only freight charges as indicated in invoice but not service tax. (x) This being Sale in Transit B need not make entry in RG23D Register. Need not even issue Cenvatable excise invoice. B can issue commercial bill mentioning there in “Sale in Transit. Goods directly dispatched from………under manufacturers Excise invoice No…….dated…….. Our price is inclusive of Excise duty and Freight charges.
Another problem of Registered dealer of Sulphur in above example
Joshi Chemicals is registered dealer having Excise registration to pass on Cenvat credit. (Dealer for short). He is sole distributor of by product Sulphur generated during the Process of crude oil refining at Reliance Oil Refineries located at say Jamnagar (Manufacturer for short). Dealer books order for say 300 tonnes of Sulphur at a price Ex factory Jamnagar fixed by Manufacturer. Dealer has located 31 customers (all customers are manufacturers and eligible to take Cenvat credit facility). All these customers are located at different cities or towns all over Karnataka.   No truck can carry entire 300 tons of Sulphur.  In that case better option shall be to engage one GTA at Jamnagar. He should give list of customers to the Manufacturer with quantities for each customer and request manufacturer to prepare 31 Excise invoices and arrange to send the goods on freight to pay basis. Then cause the sale as Sale in Transit like above. This is practicable only if the manufacturer is co operative enough. The customers should pay freight and service tax so that they can avail Cenvat credit of service tax. Customers can raise debit notes for Freight portion on Dealer. Here dealer is neither service provider nor service receiver of GTA service. Dealers price being FOR destination is liable only to bear transit insurance and transportation cost up to destination but that does not mean that he becomes GTA.
VI. Historical Background before 1/1/2005 (Only for Past Reference) 
Transportation of Goods by Road and Service Tax

(1) Road Drama – once failed – Back on stage once again on the eve of the New Year – with slightly changed script!
Goods Transporter Operators were asked to collect and pay service tax w.e.f. 16/11/1997. Nationwide strike forced the North Block Gods to shift the burden of paying service tax on the service receivers! That also did not work and whole idea was scrapped but not before making a back dated amendment to put many service Receivers in to frying pan who are still not out of it!

The name of Taxable service that time was “Goods Transporters Operators” Now in the new script it is “Goods Transport Agency” [hereinafter referred to as GTA for short]

(2) Why the name was changed from GTO to GTA?

I personally thought that GTA is a commercial organization engaged in the business of Transportation of Goods by road using goods carriage. [Now the service receiver can be any person and service provider also can any person so long as  he issues consignment note for transportation of goods. This change is from 1/5/2006] 
Although meaning of goods carriage is defined, as a layman I call it as Lorry or Truck for convenience. 
References for this note:

(a) Statutory definitions after 1/6/2007 of Finance Act, 1994.

(b) Clarificatory Circular from TRU Section of the Board No. F.No.341/18/2004-TRU (Pt.) dated 17th December, 2004.
(c) Exemption Notification No. 1/2006-S.T. dated 1/3/2006.
(d) Four Notifications Nos 32 to 35/2004 all dated 3/12/2004 [Out of which Notification No. 32/2004 S.T, is rescinded by Notification No. 1/2006 –S.T. but continuing the abatement of 75% further on condition that Benefit of Cenvat Credit facility not taken.
(e) Notification No. 13/2008 ST dated 1/3/2008 which is now valid 
  Definition of interest U/s 2(28A) read as under :

“interest” means interest payable in any manner in respect of money borrowed or debt incurred (including a deposit, claim or other similar right and obligation) and includes
any service fee or other charge in respect of moneys borrowed or debt incurred or in respect of any credit facility which has not been utilized.”

Loan processing charges/bank guarantee commission/ L.C. charges etc. is in respect of money borrowed, therefore it falls within the above definition. But as per Section 194A(3)(iii)(a) interest
payment to banking company is excluded from TDS.

Accordingly there is no liability for TDS on payments made towards loan processing charges/bank guarantee commission/ L.C. charges etc. to banking companies.

