Service tax refund claim
Introduction:- The recent circular no. 120/01/2010-ST dated January 19, 2010 has been issued by the Board for claiming the refund of unutilized Cenvat credit under Rule 5 of Cenvat credit Rules by the service exporters. The above circular has tried to address all the problems faced by the service tax exporters in claiming such exemption. They have tried to give clarification on all the issues. But the famous Hindi proverb "lohe ke chane chabana" (Hard nut to crack) is apt for refund claim for the exporters under Notification 41/2007 or refund under Rule 5. This is also applicable even after this circular. Even we have written a Series of articles on such refund scheme titled as "Johnny and Service Tax refund" for the refund of service tax under notification 41/2007. 
Rule 5 of Cenvat Credit Rules, 2004 provides that accumulated credit of inputs and input services which are used for providing output services or output goods, can be refunded to the exporter subject to stipulated conditions. Notification No. 5/2006-CE (NT) dated 14.03.2006 provides the conditions, safeguards and limitations for obtaining refund of such credit. The Rule 5 of CENVAT Credit Rules, 2004 is produced as under for your 
ready reference: 
 Rule 5: Refund of CENVAT credit 
"Where any input or input service is used in the manufacture of final product which is cleared for export under bond or letter of undertaking, as the case may be, or used in the intermediate product cleared for export, or 
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used in providing output service which is exported, the CENVAT credit in 
respect of the input or input service so used shall be allowed to be utilized 
by the manufacturer or provider of output service towards payment of, 

i) 
ii) 



duty of excise on any final product cleared for home consumption 
or for export on payment of duty; or 
service tax on output service, and where for any reason such adjustment is not possible, the manufacturer or the provider of output service shall be allowed refund of such amount subject to such safeguards, conditions and limitations, as may be specified, 
by the Central Government, by notification: 

Provided that no refund of credit shall be allowed if the manufacturer or provider of output service avails of drawback allowed under the Customs and Central Excise Duties Drawback Rules, 1995, or claims rebate of duty under the Central Excise Rules, 2002, in respect of such duty; or claims rebate of service tax under the Export of Service Rules, 2005 in respect of such tax. 
Provided further that no credit of the additional duty leviable under sub- section (5) of section 3 of the Customs Tariff Act shall be utilized for 
payment of service tax on any output service. 
Explanation: For the purposes of this rule, the words 'output service which is exported' means the output service exported in accordance with the 
Export of Services Rules, 2005." 
Notification No. 5/2006 is produced as under for your ready reference: 
 Notification No. 5/2006-CE (NT) 
G.S.R. (E) In exercise of the powers conferred by rule 5 of the CENVAT 

Credit Rules, 2004 
(hereinafter referred to as the „said rules‟), and in 

supercession of the notification of the Government of India in the Ministry of Finance (Department of Revenue), No.11/2002 - Central Excise (NT), dated 1st March, 2002, published in the Gazette of India Extraordinary, vide number G.S.R. 150(E), dated 1st March, 2002, the Central Government hereby directs that refund of CENVAT credit shall be allowed 
in respect of : 
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(a) 
(b) 
Appendix 


input or input service used in the manufacture of final product 
which is cleared for export under bond or letter of undertaking; 
input or input service used in providing output service which has been exported without payment of service tax, subject to safeguards, conditions and limitations, set out in the Appendix to this notification. 

1. 
2. 
3. 



The final product or the output service is exported in accordance with the procedure laid down in the Central Excise Rules, 2002, or the Export of Services Rules, 2005, as the case may be. 
The claims for such refund are submitted not more than once for any 
quarter in a calendar year 
Provided that where,- 
(a) the average export clearances of final products or the output services in value terms is fifty percent or more of the total clearances of final products or output services, as the 
case may be, in the preceding quarter; or 
(b) the claim is filed by Export Oriented Unit, the claim for such refund may be submitted for each calendar month. 
The manufacturer or provider of output service, as the case may be, submits an application in Form A annexed to this notification to the Deputy Commissioner of Central Excise or the Assistant Commissioner of Central Excise, as the case may be, in whose 
jurisdiction,- 
(a) the factory from which the final products are exported is situated, along with the Shipping Bill or Bill of Export, duly certified by the officer of customs to the effect that goods have 
in fact been exported; or 
(b) the registered premises of the service provider from which output services are exported is situated, along with a copy of the invoice and a certificate from the bank certifying realization 
of export proceeds 
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4. 
5. 


The refund is allowed only in those circumstances where a 
manufacturer or provider of output service is not in a position to utilize the input credit or input service credit allowed under rule 3 of the said rules against goods exported during the quarter or month to which the claim relates (hereinafter referred to as „the given period‟). 
The refund of unutilized input service credit will be restricted to the extent of the ratio of export turnover to the total turnover for the given period to which the claim relates i.e. 

Maximum refund = Total CENVAT taken on input services during the given 
period × export turnover ÷ Total turnover 
Illustration: 
If total credit taken on input services for a quarter = Rs. 100 
Export turnover during the quarter = Rs 250 
Total Turnover during the quarter = Rs 500 
Refund of input service credit under Rule 5 of the CENVAT Credit Rule, 
during the quarter = 100*250/500 i.e. Rs 50 
Explanation: For the purposes of condition no.5,- 

1. 
2. 



"Export turnover" shall mean the sum total of the value of final products and output services exported during the given period in respect of which the exporter claims the facility of refund under this rule. 
"Total turnover" means the sum total of the value of,- 

(a) 
(b) 
(c) 



all output services and exempted services provided, including 
value of services exported; 
all excisable and non excisable goods cleared, including the 
value of goods exported; 
The value of bought out goods sold, during the given period. 

6. 



The application in Form A, along with the prescribed enclosures and the relevant extracts of the records maintained under the Central Excise Rules, 2002, CENVAT Credit Rules, 2004, or the Service Tax Rules, 1994,in original, are filed with the Deputy Commissioner of Central Excise or the Assistant Commissioner of Central Excise, as the case may be, before the expiry of the period specified in section 
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11B of the Central Excise Act, 1944(1 of 1944). 
7. 
the refund of excise duty or service tax is allowed by the Deputy 
Commissioner of Central Excise or the Assistant Commissioner of 
Central Excise, as the case may be." 

Difficulties pointed out in the circular: - 
The service tax exporters are facing difficulties in getting refund from the department. Similar difficulties are also faced by the goods exporters are and many matters are pending in the tribunal. 
The circular says that the call centers or the BPOs are sailing in the same boat. The main problems faced by service tax exporters and as clarified in 
this circular are summarized as under:- 

a. b. c. d. 



Language of the notification vis-à-vis input service definition. 
Nexus between input or input services and final services exported Verification of the documents. 
Refund of Cenvat credit accumulated during the quarter or earlier quarter. 

e. Incomplete invoices. 
Underneath we have discussed these problems and solutions offered by the 
circular in a detailed view as follows: - 
1) Language of the notification: 
The Board circular no. 120/01/2010 ST, Dt 19 January, 2010 says that 
the language of the notification 5/2006 provides that:- 
"Refund is permitted of duties and taxes paid on inputs or input services USED in the manufacture of export goods or USED in providing the output services exported". 
However, "Input services" definition under Rule 2(l) of Cenvat credit 
Rules reads as follows:- 
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"(i) 
(ii) 


used by a provider of taxable service for providing an output 
service;or 
used by the manufacturer, whether directly or indirectly, in or in relation to the manufacture of final products and clearance of final products upto the place of removal, (This clause has been amended vide Notification 10/2008 C.E. (N.T.) - dated 01-03-2008) and includes services used in relation to setting up, modernization, renovation or repairs of a factory, premises of provider of output service or an office relating to such factory or premises, advertisement or sales promotion, market research, storage upto the place of removal, procurement of inputs, activities relating to business, such as accounting, auditing, financing, recruitment and quality control, coaching and training, computer networking, credit rating, share registry, and security, inward transportation of inputs or capital goods and outward transportation upto the place of 
removal;" 

The field formalities says that the CENVAT Credit Rules allowed the credit on input services used "whether directly or indirectly, in or in relation to the manufacture of final product or for providing the output service". But the Rule 5 says that it should be directly used in the manufacture of export goods. 
On the basis of wordings, departmental authorities are focusing on nexus theory. For refund, the inputs/ input services should be directly related to the goods / services exported. The department states that the goods or services covered under a particular invoice which are not able to establish a connection with a specific consignment of export goods or specific instance of export of service, are not eligible for refund. 
The board has maintained that the Harmonious reading of both the rules should take place. The real intention of the rule is to provide the refund claim to exporters. Even if different words have been used in both the rules then also they should be read in Harmonious manner. It is very welcome step on the part of the Board. Thus, by reading these lines, one can say that refund of all Cenvat credit taken will be allowed to the exporters. 
[image: image6.jpg]


But the Board goes further and says that to prove the nexus it is to be 
seen that whether the quality and efficiency of services exported is increased. This was not there in Rules also but the Board has inserted the new provision and field formalities will use this weapon to say that the all input services credit taken by the exporters does not increase the efficiency and quality and as such refund is to be denied. Else the exporter has to prove that the quality and efficiency has increased. The circular has given examples also in respect of the call centres or the BPOs. The services which are directly correlate with the export of services are renting of premises, right to use software, rent a cab, maintenance & repair of equipment, telecommunication facilities, etc. are eligible for granting of refund. 
The activities which are recreational in nature or used in beautification of premises are apparently not able to correlate with the export of services, hence not eligible for refund. The activities which are recreational in nature like event management, company-sponsored dinners/picnics/ tours, flower arrangements, mandap keepers, hydrant sprinkler systems, rest houses, etc. can establish nexus with the export of services indirectly. The call centres or BPO will get atleast get refund on such services. But the poor other service providers has to face the music from the department. 
However, recreational activities also increase the efficiency of the employees. The expansion of office building etc. also increases the export of services. As such the refund should be allowed on such services also. 
The nexus will be said to exist if it is essential for the quality and efficiency of provision of service exported. The departmental authorities considered that the recreational activities are not related to export of services or does not impact the efficiency, but they are meant for the improvement of efficiency only. The recreational activities provided to employees are to ensure that output service is provided efficiently. 
2) Voluminous record to grant refund as well as one to one co- 
relation: 
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The board circular has mixed up both these problems and given solution 
in single para. The exporters has to submit many documents like input service invoices, export invoices, bank certificates etc, in order to get refund. This was also the situation for the goods exporters who have to get the refund under notification 41/2007. But afterwards self certification model was introduced in budget 2009 by notification 17/2009. A declaration certified by the CA was to be submitted to help in faster disposal of the refund claims. The circular says that the same procedure should be followed in such type of refunds. 
A CA certificate should be provided along with the refund claim about the co-relation and nexus. But there is legal provision for the same under notification 17/2009 but no such legal backing for the same for the refund claim under Rule 5. The circular can prescribe the conditions which are not there in Rule and notification. 
As a member of ICAI, we welcome these provisions but the language of circular says that after the certificate, it will be verified by the AC/DC. If this is situation, then why this circular is increasing the problems of the poor exporters who is already not getting the refund claim. One more step of certificate of CA is added. It has prescribed one more declaration along with the refund claim. 
3) Quarterly filing of refund claims: 
There was a dispute between the serviced tax exporter and the department that the service tax refund is to be granted for the quarter where the export has taken place. If the Cenvat is accumulated in the earlier quarter and there was no export but the export has taken place in next quarter then the refund will not be granted of cenvat credit accumulated for the earlier quarter. 
This is a good clarification from the Board. The refund will be granted even for the earlier quarter also. But the notification does not suggest the same. It allows the refund on proportionate basis. If the real intention of the Board was to give the refund then they have to amend the notification. It is settled position that the board circular which are against the law are not binding on the departmental officers. As such they can 

very well challenge the same. Hence, the overall position is not alerted 
and the exporter will not get relief on this count also. 
4) Non compliance of Rule 4A 
The department rejects refund claim because invoices submitted are not complete in all respects as per Rule 4A of Service tax Rules. In invoices, either description of the service or the classification is not mentioned. The exporters submits that refund should be allowed if it appears on invoice the nature of service received, tax paid, details required under Rule 4A, & the input service has link with the service/goods exported. The board has accepted this position and granted the refund claim even if there is minor variation. It has instructed the field formalities to take broader view based on judicial pronouncements. 
A Quick Wrap before we wind up:- 
We have seen that the board has tried to resolve the problems of the exporters but it has not finished yet. The rule should be amended in such a manner that it provides that complete unutilized credit lying with the exporter should be refunded irrespective of the nexus theory. Ultimately, the aim is to provide the refund of unutilized credit to the exporter. Till then it does not seem that the problems will be resolved for the exporters. And the most important thing is that a positive attitude is required for grass root level to says, it will be hard nut to crack. 
Goods Exporter can also claim the rebate claim on finished goods under Rule 18 rather than to claim the refund of unutilized credit under Rule 5. This is very easy and total unutilized credit can be claimed as rebate. We have always suggested to exporters that they should claim the same. The refund of unutilized credit should be opted when no other option is available with the exporter, like in case, when the exporter is supplying goods to 100%EOU or else the 100% EOU is having unutilized Cenvat credit. In such cases rebate route is not available. We suggest that the same route is available for the service tax exporters. They can also pay the service tax on their output services under Rule 5 of Export of services rules and get the refund from the department. This is a simple solution. As per our opinion, the same should be preferred. 

