SERVICE TAX ON CONSTRUCTION SERVICES AND WORKS CONTRACT SERVICES


· Construction & related Services
Synopsis
· Commercial or industrial construction service 
· Construction of residential complex 
· Execution of Works Contract 
· Commercial or industrial construction service
Services provided or to be provided to any person by any other person in relation to 
· construction of new building or civil structure or a part thereof 
· repair, alteration or restoration of, or similar services in relation to, building or civil structure 
· Commercial or industrial construction service
Building or civil structure should be 
· used, or to be used, primarily for; or  
· occupied, or to be occupied, primarily with; or
· engaged, or to be engaged, primarily in  
	commerce or industry or work intended for commerce or industry 
· Commercial or industrial construction service
Exclusions 
· road 
· airport
· railway
· transport terminal
· bridge
· tunnel 
· long distance pipeline (other than those running within an industrial & commercial establishment)
· Commercial or industrial construction service
Exclusions 
· dam
· any ports (with effect from June 16, 2005) 
· building or a civil structure intended for the use of organizations or institutions established solely for educational, religious, charitable, health, sanitation or philanthropic purposes 
· civil works relating to installation/commissioning of plant 
· Commercial or industrial construction service
Expansion w.e.f. 16.6.2005 
· renovation of building or civil structure 
· post-construction completion and finishing services 
· construction, repair, alteration, renovation or restoration of pipeline or conduits 
· ports or other ports 
· Commercial or industrial construction service
Service provider has an option of having the taxable value at 33% of the gross amount charged from customers if the following conditions are satisfied 
· Credit of inputs or capital goods is not availed under CENVAT Credit Rules, 2004. With effect from March 1, 2006, additional restriction on availing credit of input services is prescribed 
· Exemption of the value of materials/goods sold is not claimed 
· Such services are not mere completion and finishing services
· Construction of residential complex 
Services provided or to be provided to any person by any other person in relation to construction of complex. 
Construction of complex means 
· construction of a new residential complex or a part thereof 
· completion and finishing services 
· repair, alteration or restoration of, or similar services in relation to, residential complex 
· Construction of residential complex 
Residential complex means any complex comprising 
· a building or buildings, having more than twelve residential units; and
· a common area; and 
· any one or more of facilities or services such as park, lift, parking space, community hall, common water supply or effluent treatment system, located within a premises and the layout of such premises is approved by an authority under any law for the time being in force.
· Construction of residential complex 
Residential complex means any complex comprising 
· a building or buildings, having more than twelve residential units; and
· a common area; and 
· any one or more of facilities or services such as park, lift, parking space, community hall, common water supply or effluent treatment system, located within a premises and the layout of such premises is approved by an authority under any law for the time being in force.
· Construction of residential complex
Service provider has an option of having the taxable value at 33% of the gross amount charged from customers if the following conditions are satisfied 
· Credit of inputs or capital goods is not availed under CENVAT Credit Rules, 2004. With effect from March 1, 2006, additional restriction on availing credit of input services is prescribed 
· Exemption of the value of materials/goods sold is not claimed 
· Such services are not mere completion and finishing services
	In Shriram Properties Ltd. (vs.) CST, Bangalore – 2007 (7) STR 3 HC held that it cannot interfere with this exemption 
· Construction of residential complex
· Department has clarified that in case the builder, promoter, developer or any such person builds a residential complex having more than 12 units by engaging a contractor, then the builder, promoter or developer is not responsible for paying tax. This situation will prevail even if there is no contractor. 
· In Magus Construction Pvt. Ltd. v. Union of India [2008 (11) S.T.R. 225 (Gau.)], HC held that only the completed construction work is sold by the builder and does not render any service to the customer. 
· Execution of Works Contract 
Services provided or to be provided to any person by any other person in relation to the execution of a works contract 
Works contract refers to a contract wherein 
· Transfer of property in goods involved in the execution of such contract is leviable to tax as sale of goods; and 
· Execution of Works Contract 
· Such contract is for the purpose of carrying out
· Erection, commissioning or installation
· Commercial or residential construction and related completion and finishing services 
· Turnkey projects including EPC projects  
· Execution of Works Contract 
The following service are specifically covered. 
· Erection, commissioning or installation of plant, machinery, equipment or structures 
· Installation of electrical and electronic devices 
· Plumbing, drain laying or other installations for transport of fluids 
· Heating, ventilating or air-conditioning, etc.
· Thermal insulation, sound insulation, fire proofing or water proofing  
· Lift and escalator, fire escape staircases or elevators 
· Execution of Works Contract 
Exclusion 
· Works contract in respect of roads, airports, railways, transport terminals, bridges, tunnels and dams 
· Services in relation to construction of any port (other than completion and finishing, repair, alteration, renovation, restoration, maintenance or repair)
Value of taxable services 
Gross Amount charged less:-
· VAT/Sales tax charged on such transfer of property in goods  
· Value of transfer of property in goods 
	Value taken for VAT/sales tax purpose will be taken for determining the value of transfer of property in goods 
· Execution of Works Contract 
Value of works contract service shall include the following:-:-
· labour charges for execution of the works
· amount paid to a sub-contractor for labour and services 
· charges for planning, designing and architect’s fees 
· charges for obtaining on hire or otherwise, machinery and tools used for the execution of the works contract 
· cost of consumables such as water, electricity, fuel, used in the execution of the works contract
· cost of establishment of the contractor relatable to supply of labour and services 
· other similar expenses relatable to supply of labour and services 
· profit earned relatable to supply of labour and services 
· Execution of Works Contract 
	Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 
· Notified with effect from June 1, 2007 to provide a scheme for the payment of service tax on works contract 
· Service provider has an option to pay an amount equivalent to two per cent.(four percent. with effect from March 1, 2008) if the following conditions are satisfied:— 
· Service provider does not take CENVAT credit on inputs, used in or in relation to the said works contract. 
· Service provider exercises this option prior to the payment of service-tax in respect of the said works contract. 

· Execution of Works Contract 
	Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 
· Option shall not be withdrawn until the completion of the said works contract 
· Department has clarified that there is no restriction on the availment of Cenvat credit on capital goods and input services 
Role of Chartered Accountants
· Crucial role due to number crunching and understanding of law
· Due diligence of the past liability
· Assists in suo moto compliance by the management
· Sounds a warning bell on major non-compliance
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