· VALUATION OF TAXABLE SERVICES FOR CHARGING SERVICE TAX
General
Section 67 provides for a universal method of valuation applicable for all categories of services i.e., “the gross amount charged by the service provider for such service provided or to be provided by him.”
Valuation of taxable services to include advance payments
Section 67 has been amended by the Finance Act, 2005 to provide that payment received before, during or after the provision of taxable service would form part of gross amount charged. Thus, the payments received even before the provision of taxable service would form part of the gross amount for charging service tax.
Concept of deemed service non-existent
Service tax is payable only on the gross amount “charged” by the service provider for the services rendered by him.  Thus, service tax is not payable on free services as the concept of deeming provision for valuation of taxable services is non-existent.
No service tax on reimbursements
Frequently, a service provider incurs expenses such as travelling, boarding and lodging etc. during the course of rendering services to the client. Such expenses are generally reimbursed by the client. The department in most cases by way of issue of trade notices has clarified that service tax is not chargeable on such reimbursements or out of pocket expenses subject to production of documentary evidence substantiating the claim.
Specific inclusions and exclusions
The law provides for inclusions and exclusions in case of certain services. The explanation to Section 67 provides that the value of a taxable service, as the case may be, includes, —
a. the aggregate of commission or brokerage charged by a broker on the sale or purchase of securities including the commission or brokerage paid by the stock-broker to any sub-broker;
b. the adjustments made by the telegraph authority from any deposits made by the subscriber at the time of application for telephone connection or pager or facsimile or telegraph or telex or for leased circuit;
c. the amount of premium charged by the insurer from the policy holder;
d. the commission received by the air travel agent from the airline;
e. the commission, fee or any other sum received by an actuary, or intermediary or insurance intermediary or insurance agent from the insurer;
f. the reimbursement received by the authorised service station from manufacturer for carrying out any service of any motor car, light motor vehicle or two wheeled motor vehicle manufactured by such manufacturer.
g. the commission or any amount received by the rail travel agent from the Railways or the customer.
 
but does not include, —
viii. initial deposit made by the subscriber at the time of application for telephone connection or pager or facsimile or telegraph or telex or for leased circuit;
ix. the cost of unexposed photography film, unrecorded magnetic tape or such other storage devices if any, sold to the client during the course of providing the service; the cost of parts or accessories, if any, sold to the customer during the course of service or repair of motor car, light motor vehicle or two wheeled motor vehicles;
x. the airfare collected by air travel agent in respect of service provided by him;
xi. the rail fare collected by rail travel agent in respect of service provided by him.
xii. the cost of parts or material, if any, sold to the customer during the course of providing maintenance or repair service;
xiii. the cost of parts or material, if any, sold to the customer during the course of providing commissioning and installation service;
xiv. interest on loans
Computation of service tax where bill is inclusive of service tax.
The law now provides that in cases where the total amount charged is inclusive of service tax the value of taxable service is to be computed by the following methodology -        
     Value of Taxable Service =       100     x Total amount charged where, R is the rate of tax.
                                                 100+R
 
 Thus, the amount of service tax would be :
Amount of service tax  =        R     x Total amount charged where, R is the rate of tax.
                                      100+R
 
However, it is to be noted that in accordance with Rule 4A of Service Tax Rules, 1994 service tax has to be shown separately failing which a penalty of Rs.1000/- is imposable. Further, section 12A of the Central Excise Act, 1944, which is made applicable to service tax, provides that the service tax amount should be prominently indicated in all the documents relating to assessment, sales invoice and other like documents. 
  
Exemption in respect of value of goods and materials from the value of taxable service [Not. No. 12/2003 dated 20.6.2003 read with Not. No. 12/2004 dated 10.9.2004]
Value of goods and materials sold by a service provider to the recipient of service is exempt from service tax subject to documentary proof specifically indicating the value of the said goods and materials. This exemption is subject to the following conditions–
xv. that no credit of duty paid on such goods / materials is taken; or
xvi. where such credit has been taken, an amount equal to the amount of credit availed is paid before the sale of such goods / materials.
 
i. PROCEDURAL INFORMATION
REGISTRATION
Application for registration
· Application for registration is to be made by every person liable for paying the service tax in Form ST-1 within 30 days from the date on which service tax is levied or within 30 days from the date of commencement of business, whichever is later, to the concerned Superintendent of Central Excise having jurisdiction. Further, every assessee is required to obtain a Service Tax Code (STC) number based on Permanent Account Number (PAN) allotted by the Income Tax Department. [Section 69(1) read with rule 4]
N.B. Please see appendix 5 & 6 for applicable forms.
 
· W.e.f. 16.6.2005 every service provider whose “aggregate value of all taxable services” in a financial year from one or more premises exceeds Rs. 3 lakhs shall make application to the jurisdictional superintendent of Central Excise in the prescribed form within 30 days of exceeding the aggregate value of Rs. 3 lakhs. The “aggregate value” is to be reckoned on the basis of sum total of first consecutive payments ‘received’ during the financial year towards taxable services. The payments received towards wholly exempt services are to be excluded.
 
· Every input service distributor (see definition in CENVAT Credit Rules, 2004) shall make an application for registration in the prescribed form to the jurisdictional superintendent of Central Excise within 30 days of commencement of business or 16.6.2005 whichever is later.
  
Premises to be registered
General Rule
· If taxable services are provided from more than one premises, separate application for registration are to be made in respect of each such premises or office.
  
Centralised registration
· W.e.f. 1.4.2005 if an assessee has a centralized billing or centralized accounting systems located in one or more offices or premises, the assessee may, at his option, register such premises or offices from where such centralized billing or centralized accounting systems are located. However, all registration under the centralized billing or centralized accounting system shall be granted -
e. by the Commissioner or the Chief Commissioner, as the case may be, in whose jurisdiction all the premises or offices providing taxable service and the premise or office from where centralized billing or centralized accounting is done, are located; and
f. in cases other than (a) above, by the Director General of service tax
However, the above changes shall not affect the registrations already granted to the premises or offices having such centralized billing or centralized accounting systems, prior to 1st day of April, 2005.
 
Multiple Taxable Services
· Where an assessee is providing more than one taxable service, he may make a single application mentioning therein all the taxable services provided by him. In case the assessee is already registered for one service but subsequently becomes liable for another category of service, then he has to get his certificate endorsed for the other category of service.  
 
Certificate of registration
· The Superintendent of Central Excise shall after due verification of the Form ST- 1, grant a certificate of registration in Form ST - 2 within 7 days from the date of receipt of the application.
 
Surrendering certificate of registration
· Every registered assessee who ceases to provide taxable service shall surrender his registration certificate immediately to the Superintendent of Central Excise.
 
PAYMENT OF SERVICE TAX [SECTION 68 & RULES 2(1)(d) AND 6]
Person liable for paying service tax
· Person liable for paying service tax in respect of all services is the service provider except in the following cases:
· In case of insurance auxiliary services related to general insurance and life insurance business provided by an insurance agent, service tax is to be paid by the general insurance company or life insurance company, which has appointed the agent
 
· In case of taxable services provided by a person who is a non resident or is from outside india and does not have any office in india, it is the person receiving the taxable service in india, who will be liable for paying service tax. (From 16.8.2002 to 15.6.2005)

W.e.f. 16.6.2005 in the case of taxable service provided or to be provided by a person, who has established a business or has a fixed establishment from which the service is provided or to be provided, or has his permanent address or usual place of residence, in a country other than India, and such service provider does not have any office in India, it is the person who receives such service and has his place of business, fixed establishment, permanent address or, as the case may be, usual place of residence, in India, who will be liable for paying service tax.  
· W.e.f. 1.4.2005 in cases where the services of distribution of mutual fund are provided by a mutual fund distributor or an agent, the mutual fund or asset management company who is receiving such service would be liable to register and pay service tax.
 
· W.e.f. 01.01.2005, in the context of services provided by a goods transporting agency, where the consignor or consignee of goods is a specified entity viz., a factory, a company, a statutory corporation, a society, a co-operative society, a dealer of excisable goods, a body corporate or a partnership firm “the person liable to pay service tax” is the person who is liable to pay the freight either himself or through his agent for the transportation of goods.
 
N.B. It is to be noted that where neither the consignor nor the consignee is any of the specified entities mentioned above it would be the goods transport agency which would be liable to pay service tax in such cases
 
Time limit for payment
· W.e.f. 1.4.2005 service tax on the value of taxable services received during any calendar month (except March) is payable by the 5th of the month immediately following the said calendar month. However, where the assessee is an individual or a proprietary firm or a partnership firm service tax on the value of taxable services received during any quarter (except quarter ended March) is payable by the 5th of the month immediately following the said quarter. The service tax on the value of taxable services received for the month / quarter ended March should be paid by 31st of March.

N.B.  In case of payment by cheque the date of payment is the date on which the cheque is tendered to the designated bank, provided the cheque is not dishonoured in the course of clearing.
 
Manner of payment
· The service tax shall be paid in Form TR-6 challan (yellow colour) in quadruplicate into the designated bank. A List of designated banks is given in Appendix 4. The said Form TR-6 challan for each month/quarter is to be submitted with the half-yearly return.
 
Adjustment of taxes
· The assessee may adjust against his subsequent period’s liability the excess service tax paid by him earlier for services which is not wholly or partially rendered by him for any reason provided he has refunded the amount charged as also the service tax thereon to the client. 
· W.e.f. 16.6.2005, an assessee who has opted for centralized registration at one or more premises, may adjust against his subsequent period’s liability the excess service tax paid by him earlier by reason of not receiving details of payments received towards the value of taxable services at his other premises or offices. Such adjustments must be intimated to the jurisdictional superintendent within 15 days from the date of such adjustment.
 
Interest on delayed payment of tax
· Failure to pay service tax on time attracts simple interest at a rate not below 10% p.a. but not exceeding 36% p.a. as may be notified by the Central Government. The rate of interest notified is 13% p.a..
 
RETURNS [SECTION 70 AND RULES 5(2), 7]
· The assessee must himself assess the service tax due on the services provided by him and thereafter furnish the returns.
· The returns are to be filed in triplicate in Form ST-3 (See Appendix 7) on half-yearly basis by the 25th of the month following the particular half year, indicating inter alia, monthwise for each of the taxable service rendered by the assessee —
· Value of taxable service charged/billed; 
· Value of taxable service realised; 
· Amount of service tax payable/paid;
· Input tax credit utilized, etc.
· First return to be accompanied by a list of all accounts maintained in relation to service tax including memoranda received from branch offices. 
· A ‘Nil’ return also has to be filed.
· Assessees have been given an option to file their returns electronically [Refer CBEC Circular No. ST 71/1/2004 dated 2/1/2004]

N.B.:- The existing provisions do not provide for revision of returns as was prevalent earlier.      
 
RECORDS [RULE 4A AND 5]
General
21. Records (including computerized data) as maintained by an assessee in accordance with various laws in force from time to time shall be acceptable for service tax.

Requirements of an invoice
21. Every service provider to issue an invoice / bill / challan containing the following:
21. Serial number;
21. Name, address and registration number of the service provider;
21. Name and address of the service receiver;
21. Description, classification and value of taxable service.
21. Service tax payable thereon;
21. Signature of the service provider or his authorised person
 
N.B. (i)   In case of service providers providing banking and financial services the requirement of mentioning serial number and the address of the service receiver has been dispensed with. (Notification no. 30/2004 dated 22.9.2004). 
(ii) In case of goods transport agency, in addition to the above the following details are also to be shown:
21. Details of Consignment note number and date.
21. Gross weight of the Consignment.
 
Time limit for issue of invoice
21. W.e.f. 1.4.2005 the invoice / bill / challan has to be issued within a period of 14 days from the date of completion of provision of services or receipt of payment towards value of such taxable services, whichever is earlier. However, w.e.f. 16.6.2005, if –
21. taxable services are provided continuously for successive periods of time ;
21. payment towards value of taxable services is not received; and
21. the value is determined and payable periodically,
an invoice / bill / challan may be issued within 14 days from end of such period.
 
Requirements of a consignment note to be issued by a goods transport operator
22. All Goods Transport Agencies shall issue a “Consignment note” to a customer except where the services are wholly exempt from Service Tax. A “Consignment note” is defined as a document issued by a Goods Transport Agency against the receipt of goods for the purpose of transport of goods by road in a goods carriage which contains the following information:
22. Serial number
22. Name of the Consignor and Consignee.
22. Registration number of the Goods Carriage.
22. Details of goods transported.
22. Details of place of origin and destination.
22. Person liable to pay Service Tax viz., whether Consignor or Consignee or Goods Transport Agency.
 
N.B. Records to be maintained under the CENVAT Credit Rules, 2004 have been dealt with separately.
 
RECOVERY OF SERVICE TAX NOT LEVIED OR PAID OR SHORT LEVIED OR SHORT PAID OR ERRONEOUSLY REFUNDED (SEC. 73) & ADJUDICATION OF PENALTIES (SECTION 83A)
23. Section 73 empowers Central Excise Office to issue show cause notice where service tax has not been levied or paid or short levied or short paid or erroneously refunded and thereafter determine the amount of service tax due and payable. The show cause notice has to be issued within —
23. 5 years from the relevant date in case of :
23. fraud;
23. collusion; or
23. wilful mis-statement; or
23. suppression of facts; or
23. contravention of any of the provisions of the Act or Rules with an intent to evade payment of service tax.
23. One year from the “relevant date” in other cases.
The “relevant dates” would be as under :
 
	Circumstance
	Relevant date

	A. Where service tax has escaped assessment or has been under assessed or has not been paid or has been short paid  : 
	 

	 i) if the assessee is liable to file the return, and
	 

	a)  return is filed
	Date on which return filed

	b)  return is not filed
	Last date on which the return is to be filed

	ii) in other cases
	Date on which service tax is to be paid

	  B. Where service tax is provisionally assessed
	Date of adjustment of service tax after final assessment.

	  C. Where any sum has been erroneously refunded
 
	Date of refund


 
x. The Finance Act 2003 has provided that no show cause notice shall be served in case where the amount of service tax short paid or not paid, is paid voluntarily alongwith interest by the assessee before the issuance of the notice and the assessee informs the Central Excise Officer in writing.  This provision shall not apply to–
i. cases involving misstatement or suppression of facts; and        
ii. cases where service tax was payable before 14th May, 2003.
 
y. The Finance Act, 2005, w.e.f. 13.5.2005 has inserted a new section 83A to provide for adjudication of penalty proceedings by Central Excise Officers empowered by the Central Board of Excise and Customs. 
 
z. The Central Excise adjudication procedures are made applicable to service tax w.e.f. 13.5.2005. The procedure provides as follows:
i. An opportunity of being heard shall be given in all proceedings if the assessee so desires;
ii. Adjournments of hearings may be granted to an assessee if sufficient cause is shown;
iii. Not more than 3 adjournments shall be granted to an assessee.
 
PROVISIONAL PAYMENT AND ASSESSMENT (RULE 6)
aa. When the assessee is unable to correctly estimate actual service tax payable for any month / quarter he may make a request in writing to the AC / DC to pay tax on a provisional basis who on receipt of such request allow payment of tax on provisional basis.
 
ab. On receipt of the order of the AC / DC allowing provisional assessment service tax maybe initially paid on a provisional basis.
 
ac. Where service tax is paid provisionally a monthly statement in Form ST-3A giving difference between provisional amount of service tax deposited and actual amount of service tax payable is to be filed alongwith the half-yearly return in Form ST-3.
 
ad. Where the assessee has filed Form ST-3A the AC / DC shall complete the assessment after calling for details if any.
 
ae. The provisions of the Central Excise Rules, 2001 shall apply except in so far as they relate to the execution of a bond.

APPEALS TO THE COMMISSIONER (APPEALS) (SECTION 85 & RULE 8)
af. An appeal may be filed before the Commissioner of Central Excise (Appeals) by any person aggrieved by an order passed by an adjudicating authority below the rank of a Commissioner of Central Excise (CE)
 
ag. The appeal is to be filed in duplicate within 3 months of receipt of assessment order in Form ST-4 alongwith statement of facts, grounds of appeal, and a copy of decision or order appealed against.
 
ah. Appropriate court fees stamp would be applicable.

APPEALS TO THE APPELLATE TRIBUNAL [SECTION 86 & RULE 9]
Appeals by the assessee
· An appeal may be filed before the Tribunal where an assessee aggrieved by an order passed by a Commissioner of C.E. u/s. 73, 83A or 84 or an order passed by a Commissioner of CE (Appeals) u/s. 85.
· The appeal is to be filed in quadruplicate within 3 months of receipt of order to be appealed against in Form ST-5 alongwith statement of facts, grounds of appeal and copies of order appealed against (including one certified copy).
· W.e.f 1.11.2004 the filing fees is based on the quantum of demand which is as follows:
 
	Amount of Service tax, interest and penalty
	Fees Payable (Rs.)

	Rs. 5,00,000/- and below
	1000/-

	Rs. 5,00,001/- to Rs. 50,00,000/-
	5000/-

	Rs. 50,00,001/- and above
	10000/-


In addition to the above, a fee of Rs. 500/- is payable for :-
XXXVIII. An application (other than that filed by the Commissioner of Central Excise / AC / DC) for grant of stay in an appeal or rectification of mistake or for any other purpose; or
XXXIX. For restoration of an appeal or an application (other than that filed by the Commissioner of Central Excise / AC / DC).
Appeal by the department
· An application to the Tribunal maybe filed by the –
· Commissioner of Central Excise on the direction of the Central Board of Excise & Customs (Board) objecting to any order passed by a Commissioner of Central Excise u/s. 73, 83A or 84; or
· A Central Excise officer on the direction of the Commissioner of Central Excise objecting to any order passed by the Commissioner of Central Excise (Appeals) u/s. 85.
· The application is to be filed in Form ST-7, in quadruplicate, within 3 months from the date on which the order sought to be appealed against is received by the Board or by the Commissioner of CE as the case may be. 
· The appeal shall be accompanied by statement of facts, grounds of application, and 
· Copy of order passed by Commissioner of CE (including one certified copy) and copy of the direction issued by the Board; or
· Copy of the order passed by the Commissioner of CE (Appeals) (including one certified copy) and copy of the direction issued by the Commissioner of CE,
as the case may be.
 
Memorandum of cross-objections (Section 86 & Rule 9)
· An assessee or the Commissioner of CE or a Central Excise officer subordinate to the commissioner of CE may present a memorandum of Cross-objections, within 45 days from receipt of notice or information about appeal filed.
· The memorandum of Cross-objections is to be filed in quadruplicate in Form ST-6.
 
REFUNDS
A refund claim must comply with the following conditions : 
as. It should be filed before the expiry of the limitation period of 1 year from the date of payment of tax.
at. Proof should be adduced that the incidence of tax has not been passed on to any person; i.e., tax has been borne by the applicant.
 
MISCELLANEOUS
The Act also provides for the following :
xlvii. Rectification of mistake apparent from record by Central Excise Officer;
xlviii. Power to search and power to seize documents, books or things during search;
xlix. Revision of orders by the Commissioner of CE.
 
i. Penal Consequences
 
	Section No.
	Nature of Default
	Consequences of Default

	76
	Failure to pay service tax
	Penalty — minimum Rs. 100/- per day upto a maximum of Rs. 200/- per day during which default continues, restricted to amount of service tax.
 

	77
	Contravention of the Act or Rules for which there is no separate Penalty.
 
	Penalty – Rs. 1000/-.

	78
	Suppressing the value of taxable service
	Penalty — 100% to 200% of the service tax not levied or paid or short levied or short paid or erroneously refunded. [See note 2 below].


i.  
i.  

i. Notes :
0. No penalty shall be imposed if the assessee proves that there is “reasonable cause” for the failure.
1. The Finance Act, 2003 has restricted the penalty under section 78 to 25% of service tax, if the amount of service tax, interest and such penalty, is paid within 30 days of the date of communication of the adjudicating order. The benefit of such reduced penalty shall also apply where the order determining the service tax relates to notices issued prior to 14.05.2003.
