· CATEGORIES OF SERVICE
Advertising Agency
Service tax is liable for the advertisement of various products displayed in movie and payment received therein – Mukta Arts Ltd. v. Commissioner 2004 (167) ELT 85 (Tri. Mumbai)
Commission received by the advertising agency (from newspaper, magazines, Doordarshan, AIR, etc.) would be includible in the value of taxable service – Adwise Advertising Pvt. Ltd. v. Union of India 1998 (97) ELT 35 (Mad) 
Permitting display of advertisement on its site and raising bills for realizing rental charges is not the activity as defined under the definition of ‘advertising agency’ – Commissioner v. Azad Publications 2004 (167) ELT 59 (Tri. Delhi)
Tax on services provided by advertising agency is distinct from flashing an advertisement in press media or electronic media – Advertising Club v. CBEC 2001 (131) ELT 35 (Mad.)
Broadcasting
The activity of selling time slots or obtaining sponsorships for broadcasting of any programme and collecting broadcasting charges are taxable service under Sec. 65(72). When the television programme and advertisements in form of signals are encrypted and beamed from outside India and telecast outside India but are received in India through decoders by Multi System Operators and Cable TV Operators, it would come within the meaning of definition of ‘broadcasting’ under Sec. 2(c) of the Prasar Bharti Corporation Act, 1990 – Zee Telefilms Ltd. v. Commissioner 2004 (166) ELT 34 (Tri. Delhi)
Clearing and Forwarding Agent
Agent was held, prima facie, to be clearing and forwarding agent where the agreement between the principal and the agent stipulated payment of commission to the agent who was responsible for the promotion, marketing and sales as well as maintaining records of market survey condition of market, position of the orders booked by him and keeping watch over dealers – Prabhat Zarda Factory (India) Ltd. v. Commissioner 2002 (140) ELT 170 (Tri. Kolkata)
Procuring orders and passing them to the principal for execution in lieu of commission is within the scope of services of the agent even if the goods are not directly dealt by them. Expression ‘any service directly or indirectly’ indicates that the scope of service is quite wide and includes services rendered indirectly but connected with clearing and forwarding operations in any manner – Prabhat Zarda Factory (India) Ltd. v. Commissioner 2002 (145) ELT 222 (Tri. Kolkata)
Del Credere Agency does not come within the purview of clearing and forwarding operations. Goods relating to transaction are not being handled directly or indirectly, hence Service Tax is not leviable on commission received on account of Del Credere Agency – Raja Rajeshwari Intl. Polymers (P) Ltd. v. CCE, Bangalore III, 2005 (180) ELT 448 (Tri. Bang.)
Storage of liquid cargo in tanks and charging rent for the same cannot be considered as ‘clearing and forwarding’ – Gujarat State Fertilizers & Chemicals Ltd. v. CCE & C, Rajkot 2002 (148) ELT 1122 (Tri. Mumbai)
Person providing services on behalf of clients prior to loading of coal rakes viz., obtaining consent from coal companies, sanction from railway authorities, supervising loading of wagons, sending samples and assuring proper quality and quantities, formalities for freight payment etc. are covered in the definition of C&F agent and could not be said to be ‘business auxiliary services’ provider – Coal Handlers Pvt. Ltd. v. Commissioner 2004 (171) ELT 191 (Tri. Kolkata)
Products were supplied by principal to agent on consignment basis and sold by the agent to customers. Such activities does not come within service provided to client by clearing and forwarding agent in relation to clearing and forwarding operations. Merely because the agent had once got registered as a C&F agent for the purpose of Service Tax under a misunderstanding of the correct legal position they cannot be compelled to continue such registration if they under law are not liable – Mahavir Generics v. Commissioner 2004 (170) ELT 78 (Tri. Delhi)
Consulting Engineer
‘Consulting engineer’ is defined as ‘any professionally qualified engineer or an engineering firm who, either directly or indirectly, renders any advice, consultancy ….’. The Court did not accept the contention that the levy confines only to individual and partnership firm and that incorporated companies are excluded. Tax being on the service provided, the Act made no distinction between different categories of service providers, be they individuals, partnership concerns or incorporated companies. It is fairly well settled that where the language of a statute in its ordinary meaning leads to a manifest anomaly or contradiction, the Court is entitled to put upon it a construction which modifies the meaning of the words used in the same – Tata Consultancy Services v. Union of India 2001 (130) ELT 726 (Kar.)
Amount paid to geologists for soil analysis to be treated as integral part of consideration collected for technical advice, results of soil analysis being used by the assessee for advising their clients as to whether their land fit for building construction – Atlanta v. Commissioner 2005 (179) ELT 455 (Tri. Chennai)
Function performed by the assessee such as planning of building, preparation of land map, preparation of ground plan of factory, stability certificate, installed capacity assessment, and property valuation comes within the ambit of the term ‘Consulting Engineer’ – Commissioner v. Rabindra Das 2003 (158) ELT 487 (Tri. Kolkata)
Work contract cannot be vivisected and part of it subjected to service tax – Daelim Industrial Co. Ltd. v. Commissioner 2003 (155) ELT 457 (Tri. Delhi)
Design element of works contract not liable to service tax – Larsen & Toubro Ltd. v. Commissioner 2004 (174) ELT 322 (Tri. Delhi)
Designing, drawing carried out and completed outside India, not impossible with Service Tax. At the time of entering into agreement and rendering of service, no provision in existence regarding imposition of tax on receiver of service, hence service not liable to tax – In Re: Thyssen Krupp JBM Pvt. Ltd. 2005 (180) ELT 285 (Commr. Appl.)
Leasing on sale of trademark is merely a transaction in tangible property and not a consultancy or advice. Service tax is not payable in respect of receipts under agreement allowing use of trademark to other manufacturers – Aviat Chemicals Pvt. Ltd. 2004 (170) ELT 466 (Tri. Delhi)
Payments of royalty in the common parlance are not insisted as payment for a service provided. It is understood as a share of product or profit reserved by owner for permitting another the use of his property – Navinon Ltd. v. Commissioner 2004 (172) ELT 400 (Tri. Mumbai)
Knowledge of service where it is based upon knowledge in engineering comes within ‘service tax’ whether it is an individual, or a firm or an incorporated company – M. N. Dastur & Company Ltd. v. Union of India 2002 (140) ELT 341 (Cal.)
Valuation of immovable property is to be regarded as advice in the nature of ‘engineering advice’ on the basis of knowledge of engineering. Accordingly, valuers rendering service as ‘consulting engineer’, service tax leviable on services provided by such valuers – V. Shanmughavel (Dr.) v. Commissioner 2001 (131) ELT 14 (Mad.)
Leased Circuit
Leased circuit to telephone users is different from ‘telephone service’ and includible in latter only w.e.f. 16th July, 2001 by notification No. 4/2001-ST dated 9th July, 2001. For the period prior to that, no service tax would be levied on leased circuit services – Chennai Telephones (BSNL) v. Commissioner 2004 (169) ELT 222 (Tri. Chennai)
Mandap Keeper
Members of club are allowed exclusively to participate in the services rendered by the club and the club fund, no third party is allowed to participate in the same. Providing such facility to the members by its club cannot to be termed to be letting out nor the members using the facility of any portion of the premises for any function can be termed to be client – Dalhousie Institute v. Assistant Commissioner, Service Tax Cell 2005 (180) ELT 18 (Cal.)
Law is well settled that in between the principal and agent when there is no transfer of property available question of imposition of service tax cannot be made available. If the club space is allowed to be occupied by any member or his family or by his guest for a function by constructing a ‘mandap’ the club cannot be called as ‘mandap keeper’ because the club is allowing his own member to do so who is, by virtue of his position, principal of the club. Principally there should be existence of two sides / entities for having transactions as against consideration. In a members’ club there is no question of two sides. ‘Members’ and ‘club’ both are the same entity. One may be called as principal when the other may be called as agent, therefore, such transaction in between themselves cannot be recorded as income, sale or service as per applicability of the revenue tax of the country – Saturday Club Ltd. v. Assistant Commissioner, Service Tax Cell 2005 (180) ELT 437 (Cal.)
The Mutt is charging ‘Padakanika’ or some consideration for organizing mainly religious functions such as marriages and Brahmopadeshas. It is very difficult to conceive the idea that these functions could not be considered as religious functions but to be qualified as social function. It is well settled position from the time immemorial that, marriage is sacred and sacrament as recognized under Hindu Law. It is not a social contract – Commissioner v. Krishnapur Mutt 2003 (157) ELT 182 (Tri. Bang.)
Renting out of premises to participants of trade fairs as well as Election Commission does not come in the category of services provided by Mandap Keeper, use of stalls in both cases being for business as such, and not for ceremony – India Trade Promotion Organisation v. Commissioner 2004 (164) ELT 163 (Tri. Delhi)
Outdoor Caterer
‘Outdoor Caterer’ is a caterer who offers the service of catering at a place other than his own, essentially, therefore, meaning the place where his services are required by the client. Therefore, it cannot be said that there is no element of service involved – Tamil Nadu Hotels Association v. Union of India 2001 (133) ELT 265 (Mad)
Measure of taxation cannot effect the nature of taxation and, therefore, the fact that Service Tax levied as a percentage of the gross charges for catering cannot alter or effect the legislative competence of Parliament in the matter. Tax on catering services does not amount to tax on sale and purchase of goods. For the tax to amount to a tax on sale of goods, it must amount to a sale according to the established concept of a sale in the law of contract or more precisely the Sale of Goods Act, 1930. The fact that tax on the sale of the goods involved in the said service can be levied does not mean that a service tax cannot be levied on the service aspect of catering – Tamil Nadu Kalyana Mandapam Assn. v. Union of India 2004 (167) ELT 3 (S.C.)
Pandal or Shamiana Contractor
Pandal or Shamiana contractor does not cover persons providing sound system service alone – Salem District Sound System Association v. Union of India 2001 (131) ELT 6 (Mad.)
Stock Broker
Transaction between members of the same stock exchange or another exchange is not taxable, as if a broker sells shares to another broker, the latter cannot be treated as an ‘investor’ – U.S. Choudhary v. Collector 1999 (110) ELT 925 (Tri. Delhi)
Service Tax included in brokerage shown in daily summary of contracts in Form A. Service Tax not to be calculated on the brokerage so inclusive of Service Tax. Cases remanded to assessing officer to satisfy himself about inclusion of Service Tax in the brokerage – K. R. Choksey and Co. v. Commissioner 1998 (88) ELT 566 (Tri. Mumbai)
Telephone
Processing charges received by telegraph authority towards SIM card for activating cellular phone and amount received towards cash card/coupons from subscribers either directly or through their distributors or franchises form part of taxable value for the purpose of Service Tax. In Re: Bharti Cellular Ltd. 1999 (106) ELT 564 (Commr. Appl. Delhi)
Sale of SIM card by Cell phone service provider was taxable service before exemption Notification No. 12/2003 dated 1st July 2003 (service tax in respect of material sold by the service provider had been exempted) came into force – Aircell Digilink India Ltd. v. Commissioner 2004 (173) ELT 31 (Tri. Delhi)
Whether an activity is service or sale will be decided by substance of transaction in context of contract between parties or if it is a statutory contract, in light of relevant Rules and Regulations, an activity which might otherwise be ‘service’ may answer description of ‘sale’ within meaning of ‘statute’. Further, an activity may be service for the purpose of one statute and may be sale under another. Even under same statute, an activity may be service under one set of facts and sale under another set. Where supply of service as well that of goods are predominant and they have been clubbed together in a composite contract, it would be possible to treat them separately – State of Uttar Pradesh v. Union of India 2004 (170) ELT 385 (S.C.)
Same transaction could be exigible to different taxes in its different aspects. Sale of SIM card thus simultaneously exigible to sales tax as well as service tax – Escotal Mobile Communication Ltd. v. Union of India 2004 (177) ELT 99 (Ker.)
 
· CONSTITUTIONAL VALIDITY
Service Tax on advertising service is constitutional and not violative of Articles 14 and 19(1) of Constitution of India. It is not a tax on sale or purchase of goods nor it is a tax on any profession, trade, calling or employment. It is a tax in respect of the services rendered. If there is no service, there is no tax. It is not a tax on advertisement but is on service rendered with reference to advertisement – Addition Advertising v. Union of India 1998 (98) ELT 14 (Guj.)
Parliament is competent to levy Service Tax on architects and chartered accountants under Entry 97 List I of Schedule VII of the Constitution of India. Tax levied is on services offered to clients and not as tax on professionals – Indian Institute of Architects v. Union of India 2002 (139) ELT 245 (Mad) 
Service Tax on consulting engineers, architects and chartered accountants constitutionally valid under Article 14 of the Constitution. Tax on services rendered by professional distinct from tax on profession. Classification between qualified professionals on one hand and non-qualified professional persons rendering service in similar field on the other hand is reasonable, as services rendered by qualified professional is bound to be qualitatively higher – Chartered Accountants Association v. Union of India 2005 (179) ELT 129 (Guj.)
Service Tax on ‘tour operators’ or ‘rent-a-cab scheme operator’ is constitutionally valid. Tax is levied on a person if he is in the business of engaging taxis for his customers and giving them service even without owning or plying the vehicle whereas tax under Entry 56 List II of Schedule VII of the Constitution is levied only on persons owning or plying a vehicle. Entry 56 List II does not cover Service Tax. Tax on service is distinct from tax on profession, trade or calling and does not fall under Entry 60 List II of Schedule VII of the Constitution – Secy. Federn. of Bus-Operators Assn. of. T.N. v. Union of India 2001 (134) ELT 618 (Mad) 
Service tax is levied by reason of the services which are offered and imposition is on the person rendering the service. As far as levy and assessment is concerned. It is the person rendering the service who alone can be regarded as an assessee and not the customer. This is the only way in which the provisions can be read harmoniously. By the Rules which are framed, the person who is receiving the services cannot be made responsible for filing the return and payment of tax. Such a position is certainly not contemplated by the Act – Laghu Udyog Bharati v. Union of India 1999 (112) ELT 365 (S.C.)
Whether service tax on services rendered by Mandap Keepers is tax on land. If no entry is found in List 2 and List 3 of Schedule to Constitution of India, question of Parliament lacking legislative competence to do so would not arise. Whether in the given case taxable services are rendered or not is a matter of interpretation of the statute and for adjudication under the provisions of the statute and does not effect the vires of the legislation and/or the legislative competence of Parliament – Tamil Nadu Kalyana Mandapam Assn. v. Union of India 2004 (167) ELT 3 (S.C.)
Statute levying service tax is not liable to challenges on the ground that it does not impose service tax on free lancers, but imposes it on the photographers having a registered establishment – Kerala Colour Lab. Association v. Union of India 2003 (156) ELT 17 (Ker.)
 
· ADVANCE RULING
Benefit of seeking advance ruling from Authority would not apply in case of an ongoing business or undertaking which has already commenced the business. Words ‘proposes to undertake’ in Section 96A(b) of the Finance Act, 1994 indicates that the activity ought not have been begun as on date of filing application – In Re: McDonald’s India Pvt. Ltd. 2004 (165) ELT 404 (AAR New Delhi)
Jurisdiction of Advance Ruling cannot be sought on a question based on circular as circular is not a notification under Sec. 96(2) of the Finance Act, 1994 – Jason James Clemens (AAR Delhi)
 
· OTHERS
A client is one who engages service provider to render the service on payment of the service charges. Sub-consultant is required to pay service tax if the main consultant and sub-consultant do not fall under the same category of service as per clarification of Ministry – In Re: Oikos 2004 (174) ELT 281 (Commr. Appl.)
Imposition of penalty is discretionary for delay in filing the return. Penalty of minimum of Rs. 100 per day is not compulsory and in deserving cases penalty can be waived off – Commissioner v. Milan Tent Palace 2001 (131) ELT 274 (Tri. Delhi)
Interest not chargeable where cheque deposited before the due date but realized a day or two after – Eicher Consultancy Service Ltd. v. Commissioner 2003 (157) ELT 432 (Tri. Mumbai)
Whether penalty under section 76 of the Finance Act, 1994 is ‘Rs. 100’ or ‘Rs. 100 per day’. Penalty of Rs. 100 per day to be imposed in case of failure to pay tax for everyday after the due date as under the Section word ‘for every day during which such failure continues’ qualify words ‘not less than one hundred rupees but which may be extended to two hundred rupees’. If the intention of legislature was to impose a penalty of only Rs. 100 then there would have been a comma after the words ‘one hundred rupees’ – ETA Engineering Ltd. v. Commissioner 2004 (174) ELT 19 (Tri. New Delhi LB).
