Service Tax
1) WHAT IS THE NEED FOR TAXES?

In any Welfare State, it is the prime responsibility of the Government to fulfill the increasing developmental needs of the country and its people. How is the Govt. going to do so? It is by the way of public expenditure i.e. collecting taxes from the public. The Government's primary sources of revenue are direct and indirect taxes. In the case Direct Taxes, the incidence of Tax burden falls directly on the individual, whereas in the case of Indirect Taxes, the incidence of the tax burden shall be distributed among the public at large.
It is a known fact that the Service sector is growing phenomenally all over the world. The growing importance of this sector can be gauged from the ever increasing contribution made by the service sector to GDP, thereby pushing back the contribution of traditional contributors like agriculture and manufacturing sectors. India is also not an exception to this changed phenomenon. In 2002, the service sector accounted for 49.2% of GDP while agriculture accounted for 25% and industry 25.8% of GDP. A continued growth in GDP accompanied by higher rate of growth in service sector promises new and wider avenues of taxation to the Government. 
In the present day context, services are so widespread and encompass almost all activities like management, banking, insurance, hospitality, administration, communication, entertainment, travel, wholesale distribution, retailing, research and development activities, other professional services, etc. Service sector is now occupying the center stage of the economy so much so that in the contemporary world, development of service sector has become synonymous with the advancement of the economy. Economists believe that with the phenomenal development of the service sector, the exclusion of the service sector from indirect taxation leads not only to the loss of considerable potential revenue, but also creates a distortion in the allocation of resources. The distortion arises because the consumer starts making the choice between the consumption of goods and services.

Hence, the Government's argument is that substantial revenue should come from the service sector and the tax on goods (excise duty) should be complemented with the tax on services. If the tax on services reduces the degree of intensity of taxation on manufacturing and trade without forcing the government to compromise on the revenue needs, it will enable better pricing of its products by the manufacturing sector in the global market. 
With these objectives in mind, service tax was introduced in India in 1994 and today it is envisaged as the tax of the future.
2) GENESIS OF SERVICE TAX IN INDIA?
The levy of service tax can be traced back to recommendations made in early 1990's by the Tax Reforms committee named L.K. Jha Committee headed by Professor Dr. Raja. J. Chelliah. This Committee recommended imposition of tax on selected services. The Committee emphasized the importance of moving towards full-pledged value added tax for making the system of indirect taxation broadly revenue neutral in relation to production and consumption and widening the tax base by covering exempted commodities. Dr. Raja J. Chelliah opined that introduction of value added tax would eliminate cascading and cost escalation effect of indirect taxation. However, the desired objectives would not be achieved to the full extent, unless services were also taxed and the tax on services and tax on goods were integrated to form one general value added tax. It was envisaged that as the central excise duties on goods would get gradually transformed into a value added tax at the manufacturing level, service tax would get woven into that system. It was considered that in the Indian context, the taxation of services would lead to widening of the tax base which would make possible a further reduction in the general level of rates of commodity taxes. 
Based on the above recommendations (though with certain modifications), Dr. Manmohan Singh, the then Union Finance Minister, in his Budget speech for the year 1994-95 introduced the new concept of service tax and stated that “There is no sound reason for exempting services from taxation, when goods are taxed and many countries treat goods and services alike for tax purposes. The Tax Reforms Committee has also recommended imposition of tax on services as a measure for broadening the base of indirect taxes. I, therefore, propose to make a modest effort in this direction by imposing a tax on services of telephones, non-life insurance and stock brokers.'' Thus, service tax was imposed on 3 services.
During this period of fourteen years (1994 - 2008) not only the number of taxable services has increased from 3 to 96, the rate of service tax, which was 5% in the year 1994, has also taken a leap to 8% in the year 2003, to 10% in the year 2004 and to 12% in 2006.

3) NATURE OF SERVICE TAX?
Service tax is a tax on services. This is not a tax on profession, trade, calling or employment but is in respect of service rendered. If there is no service, there is no tax. As per Webster’s Concise Dictionary, ‘service’ means a useful result or product of labour, which is not a tangible commodity. Thus, basically, service is a value addition that can be perceived but cannot be seen, as it is intangible. However, usage of some goods during the course of rendering the service would not mean that there is no ‘service’.
4) CONSTITUTIONAL AUTHORITY?
The Government derives its power to levy taxes from the Constitution of India. Elaborate provisions have been made in the Constitution of India to regulate the power of taxation of both the Central Government and the State Governments. Article 265 of the Constitution of India prohibits arbitrary collection of tax. It reads as: "No tax shall be levied or collected except by authority of law."

Thus the Government may levy a tax on the citizens only under the authority of the Constitution of India. The Constitution, in its Schedule VII, has enumerated the matters on which the Central Government and the State Government can make laws. Such matters are divided into three categories—

a) List – I: Union List (It contains the matters in respect of which only the Central Government has the power of legislation).
b) List – II: State List (It contains the matters in respect of which only the State Government has the power of legislation).
c) List – III: Concurrent List (It contains the matters in respect of which both the Central and the State Governments have power of legislation).

Service tax was levied by the Central Government by drawing power from entry 97 of the Union List. Entry 97 is a 'residuary entry' in List-I, which otherwise can be called as ‘Inclusive Definition”. It states like this:-

 “97 - Any other matter not enumerated in List II or List III including any tax not mentioned in either of those Lists.”
5) ADMINISTRATION OF SERVICE TAX?
The Department of Revenue of the Ministry of Finance exercises control in respect of matters relating to all the direct and indirect taxes through two statutory Boards, namely, the Central Board of Direct Taxes (CBDT) and the Central Board of Excise and Customs (CBEC). 
Matters relating to the levy and collection of all the direct taxes (income tax, wealth tax etc.) are looked after by CBDT, whereas those relating to levy and collection of indirect taxes (customs duties, central excise duties etc.) fall within the purview of CBEC. The two Boards were constituted under the Central Board of Revenue Act, 1963. The responsibility of administration and collection of service tax has also been vested upon the CBEC ('Board'). The Board administers service tax matters through the Central Excise Zones and each Zone, in turn works through Central Excise Commissionerate falling under its territory. Each zone is headed by a Chief Commissioner of Central Excise, while each Commissionerate is headed by a Commissioner of Central Excise.
6) REGISTRATION UNDER THE SERVICE TAX NET?

An application in ST-3 is to be filed with the concerned Superintendent of Central Excise for getting registered. Such an application is to be made within a period of 30 days from the date on which the Service Tax is levied. Any person who provides taxable services aggregating or exceeding to a value of Rs.9 lakhs or an input-service distributor shall submit the registration form within the due date so prescribed. 

The registration certificate shall be issued by the department within 7 days from the date of receipt by the department. If in any case, the department fails to issue the certificate in 7 days, the registration is deemed to have been granted and the Assessee can carry on his business activities.
The department also facilitates for a centralized registration. To avail such facility, the Assessee should have been maintaining centralized billing system, and maintain centralized accounting system. Where there is more than one such system of maintenance, for each such premise which raises bills a separate registration is needed.
7) EXTENT, COMMENCEMENT & APPLICABILITY OF THE SERVICE TAX?
The Finance Act, 1994 came into force from 1.7.1994. By section 64(1), the Act extends to the whole of India except the state of Jammu and Kashmir, and by section 64(3), the levy applies to “taxable services provided”. Thus, services provided in the State of Jammu and Kashmir are not liable to service tax.

Service tax will not be payable only if service is provided in Jammu & Kashmir. However, if a person from Jammu & Kashmir provides the service outside Jammu & Kashmir in any other part of India, the service will be liable to service tax, as the location where service is provided is relevant. Merely because the office of the service provider is situated in Jammu & Kashmir, it does not mean that service is provided in Jammu & Kashmir. 
Levy of service tax extends to services rendered in designated areas in the continental shelf and exclusive economic zone. The ‘exclusive economic zone’ extends up to 200 nautical miles inside the sea from base line. Service provided within the territorial waters will be liable to service tax as levy of service tax extends to whole of India except Jammu and Kashmir and ‘India includes territorial waters. Indian territorial waters extend up to 12 nautical miles from the Indian land mass.
The Service Tax is applicable on the consideration received for the services provided either in cash / kind. In all the cases other than those exceptional cases, the service provider has to collect the Service Tax from the service receiver by including that in the Bill submitted to him. This shall later be remitted to the Govt. on a timely basis specified by the Act.
7) PAYMENT OF SERVICE TAX, SUBMISSION OF RETURNS
	PAYABLE BY
	PERIOD
	DUE DATE

	Individual/Firms/HUF’s
	1st April to 30th June
	25th July

	
	1st July to 30th Sep
	25th October

	
	1st Oct to 31st Dec
	25th January

	
	1st Jan to 31st Mar
	31st March (Vide N. No. 1/2005-ST, dated 14-1-2005)

	Companies
	April
	25th May

	
	May
	25th June

	
	June
	25th July

	
	July
	25th August

	
	August
	25th September

	
	September
	25th October

	
	October
	25th November

	
	November
	25th December

	
	December
	25th January

	
	January
	25th February

	
	February
	25th March

	
	March
	31st March (Vide N. No. 1/2005-ST, dated 14-1-2005)


Service Tax returns are to be filed half-yearly by 25th of the following month. Revised returns are to be filed within 60 days from the date of submission of the original return.
COMMERCIAL TRAINING OR COACHING SERVICES

Effective date: 1st July 2003.

Definitions:-
"Commercial training or Coaching" means any training or coaching provided by a commercial training or coaching center.

“Commercial training or Coaching Centre” means any institute or establishment providing commercial training or coaching for imparting skill or knowledge or lessons on any subject or field other than the sports, with or without issuance of a certificate and includes coaching or tutorial classes but does not include preschool coaching and training centre or any institute or establishment which issues any certificate or diploma or degree or any educational qualification recognized by law for the time being in force.

Scope of taxable service shall include any service provided or to be provided to any person, by a commercial training or coaching centre in relation to commercial training or coaching.
♦ Institutes like the Institute of Chartered Accountants of India sometimes hire the services of other institutes to impart some part of training (like language or computer training) to the students undertaking courses for obtaining recognized degrees/diplomas (like Chartered Accountancy) from their institute. Whereas institutes like the Institute of Chartered Accountants of India are not chargeable to service tax because they confer qualifications recognized by law, the institutes or centers providing such part of training are under service tax net.
♦ Service tax is leviable on any coaching or training provided by an institution on commercial basis. Therefore, the coaching provided by postal means is also covered under the service tax and the charges, including the postal charges collected for rendering this service are subject to service tax.
♦ Training for competitive examinations and various entrance tests etc. provided by institutes which issue a certificate, diploma or degree recognized by law are outside the scope of service tax.
♦ Individuals providing services at the premises of a service receiver are not covered under this taxable service as service tax is on institutions or establishments.
♦ Commercial coaching provided by coaching or training center by sending individuals to the premises of service receivers is chargeable to tax, as in this case, the individuals are rendering services on behalf of an institution.
♦ Any free training provided by employers to their employees is not chargeable to service tax. However if an employer hires an outside commercial coaching or training center for imparting some training to its employees, then the payment made by the said employer to such coaching center will be chargeable to service tax. 
♦ Coaching imparted by institutions that prepare applicants for board examinations and competitive exams is chargeable to service tax.
♦ Commercial coaching given to the students to prepare for university degree exam is liable for service tax.

Exemptions:

(i) Taxable services, provided in relation to commercial training or coaching by, - (a) a vocational training institute;



      (b) a recreational training institute; 




to any person are exempt from the whole of the service tax leviable thereon. However, this exemption is not available to the taxable services provided in relation to commercial training or coaching by a computer training institute.

Explanation - For the purposes of this notification, -
(i) a vocational training institute” means a commercial training or coaching centre which provides vocational coaching or training that impart skills to enable the trainee to seek employment or undertake self-employment, directly after such training or coaching;
(ii) “Recreational training institute” means a commercial training or coaching centre which provides coaching or training relating to recreational activities such as dance, singing, martial arts, hobbies.
(iii) “Computer training institute” means a commercial training or coaching centre which provides coaching or training relating to computer software or hardware.
(iv) The taxable services provided by a commercial training or coaching centre, in relation to commercial training or coaching, which forms an essential part of a course or curriculum of any other institute or establishment, leading to issuance of any certificate or degree or educational qualification recognized by law for the time being in force, to any person, are also exempt from the whole of the service tax leviable thereon. However, this exemption shall not be applicable if the charges for such services are paid by the person undergoing such course or curriculum directly to the commercial or coaching centre.

