Summary of 2009-TIOL-150-HC-MUM-ST
Mining (zzzy) inserted by Finance Act, 2007 v/s Tangible goods for use (zzzzj) inserted by Finance Act, 2008, with effect from 16th May, 2008.
In the present case, at appellant (INSA and its members), provide various services, on a time charter basis, to major exploration and production operators (in this case ONGC), with their various vessels that include offshore drilling rigs, offshore support vessels, harbour tugs and construction barges, etc. (for ease, will term as marine logistic services). It may be noted that, after insertion of mining activities, a circular has been issued, where; all services provided in relation to mining of mineral, oil and gas (for both exploration and exploitation) are comprehensively covered under this proposed service.
In the view of the doubts on the taxability of the offshore oil-field services rendered by its various members, INSA addressed a letter, for clarifying the application of services tax on marine logistic services under entry (zzzy). INSA received the clarification letter, where it was mentioned that marine logistic services, rendered by the members of INSA are in relation to “mining of mineral oil and gas services (zzzy)”. And a further letter was addressed that members of INSA, were liable to pay service tax and thus advised to obtain service tax registration and pay service tax. 
In the mean time by the Finance Act, 2008, new service tangible goods for use (zzzzj) was inserted, which will be effective from 16th May, 2008, to tax services in relation to supply of tangible goods including machinery, equipment and appliances for use, without transferring the right of possession and effective control over such machinery.
The members of INSA were paying service tax under entry 65(105)(zzzzj) w.e.f. 16th may, 2008. So the only controversy is for the period from 1st June, 2007 to 15th May, 2008.
The main question was, what kind of services are covered by the entry (zzzy)?

 It was observed by the court that, the services rendered by the appellant and its members were specifically brought to levy of service tax only upon insertion of new entry and they have been paying the service tax accordingly. The court held that, entry (zzzzj) is entirely a new entry. Whereas entry (zzzy) Whereas entry (zzzy) covers services provided in relation to mining of mineral, oil or gas, services covered by entry (zzzzj) can be identified by the presence of two characteristics:

(a) Supply of tangible goods including machinery, equipment and appliances for use, 
(b) There is no transfer of right of possession and effective control of such machinery, equipment and appliances.
It is important to note in section 65 (105) that services provided under the entry,

· (zzn): “Transport of Goods by Aircraft”.

· (zzp): “Transport of Goods by Road”.

· (zzz): “Transport of Goods other than water through pipeline or other conduit”.
There is no entry covering transport by sea. Absence of any such entry leads the court to conclude that chartering of vessels undertaken by the members of appellant was not covered by any entry prior to insertion of entry (zzzzj). The fact that charter hire of vessels is brought to tax under entry (zzzzj) indicates that the said entry is to cover the transport by sea.

Therefore the activities of the appellant and its members clearly fall under entry (zzzzj). It was held that, introduction of new entry and inclusion of certain services in any entry would mean that there was no earlier entry covering the said services. Therefore, prior to introduction of entry (zzzzj), the services rendered by the members of INSA, were not taxable. Creation of new entry is not by way of amending the earlier entry. It will not carve out of the earlier entry. 
P.S (for Kartik):

The court also held that the services rendered by a person must have a direct or a proximate relation to the subject matter of the taxing entry and the context in which the words ’in relation to’ are used has to be borne in mind to judge the extent of the scope of an entry which maybe of wide amplitude. In the circumstances of the case services having remote connections cannot be included in entry (zzzy) merely on the strength of the words "in relation to", relying on the judgment of SC in Navin Chemicals Mfg. & Trading Co. Ltd. V. Collector of Customs, (1993) 4 SCC 320 and C.K.P. Mandal V. Commissioner of Central Excise, 2006 (4) STR 183 (Bom.).
