CESTAT, NEW DELHI BENCH
Commissioner of Central Excise, Indore
v.
N.H.K. Springs Ltd.
 
Rule 2(l) of the Cenvat Credit Rules, 2004 - Cenvat credit - Input service - Whether in view of expanded meaning of expression ‘place of removal’, outward transportation up to place of removal has been recognized as input service - Held, yes - Whether where goods manufactured by assessee were removed for sale from factory, service tax paid on transportation of finished goods from factory to premises of customer could not be taken as Cenvat credit by assessee - Held, yes [Para 8.1]
Words and phrases - Expression ‘clearance of final products from place of removal’ as occurring in rule 2(l)(ii) of Cenvat Credit Rules, 2004
 

 Facts
The assessee-company engaged in the manufacture of stabilizer bar, was availing the Cenvat credit of service tax paid on outward transportation from its Malanpur Unit. The revenue denied the credit on the ground that the goods were sold by the assessee at its factory gate and, hence, the place of removal was the factory and, therefore, the outward transportation from its factory was not an ‘input service’ admissible for credit under rule 2(l). Penalty was also imposed upon the assessee. The assessee contested the matter asserting that on the correct interpretation of rule 2(l)(ii), clearance of final products from the place of removal included transportation to its destination and such input service of outward transport was eligible for taking of the credit by the manufacturer. The Commissioner (Appeals), however, was of the view that the definition of ‘input services’ under rule 2(l) included the outward transportation of finished goods and, therefore, the credit availed by the assessee could not be denied. On revenue’s appeal, the assessee contended that the expression ‘clearance of final products from the place of removal’ occurring in rule 2(l)(ii) did not contain any restriction, which occurred in inclusive part of definition, following thereafter, by which outward transportation was to restricted up to the place of removal. The assessee further contended and argued for the first time that it had other units at Gurgaon and Chennai and since a manufacturer was entitled to tax credit of input service even in respect of such outward transport, he could not be denied the credit for his units at Gurgaon and Chennai which was in the nature of inward transportation.

 Held
The practice of bringing about totally a new case on different factual parameters, by inserting it in a synopsis, was deprecated. Nowhere, till the appeal memo was filed before the Commissioner (Appeals) it was ever the case of the assessee that the manufacturer had other factories at Gurgaon and Chennai, and that it could have taken credit of outward transport from the Malanpur unit to those factories. Both the lower authorities had recorded that, the goods were sold at the factory gate and that the place of removal was the factory gate in the Malanpur unit. The adjudicating authority had held that the fact that the goods were sold at the factory gate, was not in dispute. That finding was never questioned before the Commissioner (Appeals) and it was never argued that the said goods were not sold at the factory gate, and that they were merely removed to the other units of the said manufacturer in Gurgaon and Chennai. Moreover, when a manufacturer has more than one manufacturing unit, there are special provisions under the said rules defining ‘input service distributor’ under rule 2(m) and the manner of distribution of credit by ‘input service distributor’ under rule 7. Admittedly, the assessee had never claimed to be the ‘input service distributor’ and no question of distributing Cenvat credit in the Gurgaon and Chennai units of the assessee, as contemplated by rule 7, ever arose. Therefore, the assessee could not be allowed to take up such a contention inserted in the so-called ‘synopsis’ for the first time. [ Para 7]
The expression ‘clearance of final product from the place of removal’ as occurring in rule 2(l) has to be understood in the context of the preceding words, which refer to service used by the manufacturer in relation to the manufacture and clearance of final products from the place of removal, which itself may require input service. Outward transport of final products would start after the clearance of the final product from the place of removal. The clearance of final product, is an activity contemplated for the purpose of removing the final products from the place of removal. Till the point they are removed, ‘input service’ for clearance can properly be called ‘input’ for the purpose of clearance. The expression ‘outward transportation upto the place of removal’, delineates the extent to which ‘input service’ in respect of transportation, could be claimed. The definition of ‘place of removal’ has been expanded by virtue of section 4 of the Central Excise Act, 1944, beyond the factory premises to other place or premises wherein the goods are permitted to be deposited without payment of duty, from where the goods are removed, and also depot, premises of a consignment agent or any other place or premises from where the excisable goods are to be sold after their clearance from the factory. In view of the expanded meaning of the expression ‘place of removal’, outward transportation up to the place of removal has been recognized as ‘input service’. It is not the intention of the Legislature to bring about a dichotomy in respect of credit of ‘input service’ of inward and outward transportations. Even the services referred to in the inclusive part of the definition would necessarily have to be used by the manufacturer in relation to the manufacture of final products and their clearance, to qualify as ‘input service’. It cannot be the intention of the Legislature, for all services, not specified in the inclusive part of the definition, used by the manufacturer, for manufacture and clearance of final products, that outward transport service from the place of removal be considered as ‘input service’ and in respect of services specified in the inclusive part of the definition, that outward transportation only upto the extended place of removal should be considered as ‘input service’. The word ‘clearance’ occurring in sub-clause (ii) of clause (l) of rule 2 would only mean removal of the goods and clearing the factory premises of such goods, and would not include any outward transport, which would occur after the clearance from the factory premises or the extended ‘place of removal’ of such goods. The removal of the final products from the factory premises, so as to clear the factory premises of such goods, will be clearance, and outward transport beyond the place of removal, cannot be read in the word ‘clearance’, having regard to the context in which it has been used. Therefore, applying the ratio of the decision of the Division Bench in Gujarat Ambuja Cements Ltd. v. CCE [2007] 8 STT 122 (New Delhi-CESTAT) the impugned order of the Commissioner (Appeals), holding that service tax paid on transportation of finished goods from the factory to the premises of the customer, could be taken as Cenvat credit by the assessee, could not be sustained. [ Para 8.1]
Since in similar cases penalty had been set aside by the Division Bench and the Single Member Bench, while holding that Cenvat credit could not be taken for outward transport, the penalty imposed on the assessee by the adjudicating authority could not be upheld. [ Para 9]
