REFUND OF CESS ACCUMULATED AND UNUTILISED IN PRE-GST REGIME
The Hon’ble Division Bench of CESTAT, New Delhi in a welcome judgment in the case of M/s Bharat Heavy Electricals Ltd. v. The Commissioner of CGST, Central Excise and Customs, Final Order No. 51849/2019 allowed the refund of cess balance which has been accumulated and unutilised as of 30.06.2017, which could not be carried forward in GST regime pertaining to Education Cess, Secondary Higher Education Cess and Krishi Kalyan Cess. 
The facts of the case are such that the Appellants are manufacturers of electrical and mechanical equipment, engaged in exports and deemed exports. Hence, the CENVAT credit of Service Tax, Central Excise and Cess was accumulated and remained unutilized for the reason that their products were exempted from payment of duty under Sub-rule 6(6) of the CENVAT Credit Rules 2004. The appellants did not go for refund of unutilized CENVAT credit in terms of Rule 5 of the Cenvat Credit Rules, 2004 with the intention of using the credit to discharge their domestic output tax liability. While the credit balance of service tax & central excise duty was carried over through TRAN-1 under the new GST Regime the credit balances of the Cesses remained un-utilizable in the absence of any provision regarding the carrying forward the Cess balance under the GST Law.
Therefore, the Appellant had filed the application for refund of the Cenvat credit which has accumulated and remained unutilized on account of EC, SHEC & KKC as of 30.06.2017. The Revenue rejected the refund claim, against which an Appeal was filed, which was also rejected on the ground that there was no provision to carry over the balance cesses under the GST regime and there was no provision for refund of the same and thus such credits would lapse. 
The Tribunal upheld the judgements by the Apex Court in the cases  of Eicher Motors Vs. UOI, 1999 (106) E.L.T. -3 (S.C.) and Samtel India Vs. CCE, 2003(155) E.L.T.-14(S.C.), wherein it was held that credit balance was a duly vested right of the Assessee which could not be taken away and will not extinguish with the change of law unless there was a specific provision which would debar such refund. The Tribunal observed that, 
“There is no provision in the newly enacted law that such credits would lapse. Thus merely by change of legislation suddenly the appellants could not be put in a position to lose this valuable right.” 
The Tribunal further observed that the judgment of the Hon’ble High Court of Karnataka in the case of Slovak India Trading Co. Pvt Ltd., 2006 (201) E.L.T. 559 (Kar), wherein the held that where the credit becomes un-utilizable due to some reason like stoppage of factory, it can be granted by cash as there is no provision in the central excise law which prohibits such credit is squarely applicable to the Appellant’s case and thus allowed the cash refund of the Cesses lying as CENVAT credit balance as on 30/06/2017 in the accounts of the Assessee.
Therefore, the CENVAT credit pertaining to the Cess balance which could not be transferred in GST regime and got accumulated on account of deemed exports and exports, cannot be lapsed automatically simply because there is due to lack of provisions in the law and the same could be refunded in cash. The rationale of the Tribunal is that the credit which was utilizable as on 30.06.2019 cannot be deemed as lapsed or gone due to change of law unless the law prescribes so. 
This is a laudable judgement by the CESTAT, Delhi in as much as it opens up the prospect of refund of CENVAT Credit of Cess accumulated and lying unutilized under the erstwhile regime which could not be transferred to the GST regime.
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